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THE RATIONALE OF VICARIOUS ADMISSIONS 


HE exclusionary rules of evidence and the procedure for en- 
forcing them are not designed to be automatic eliminators 

of untrustworthy testimony; in the main they rather provide a 
privilege of protection against such testimony to the party against 
whom it is offered. A litigant can scarcely complain if the court 
refuses to take seriously his allegation that his extra-judicial state- 
ments are so little worthy of credence that the trier of fact should 
not even consider them. He can hardly be heard to object that 
he was not under oath or that he had no opportunity to cross- 
examine himself. Accordingly, his relevant utterances are every- 
where receivable as admissions against him for the truth of the 
matter asserted in them, and it makes no difference whether they 
were self-serving or against his interest when made. Their con- 
tent may affect their weight; it cannot control their admissibility.’ 
When, however, the extra-judicial declarations of another are 





1 There is much confusing language about “ admissions against interest ” in the 
opinions. Where this phrase is used, the admission is usually against the admitter’s 
interest when made as well as against the position which he is taking at the trial. 
Dean Wigmore seems to require an admission of a party to be contrary to the posi- 
tion he is taking at the trial. Mr. Phipson asserts that the relation which the ad- 
mission bears to the admitter’s position at the trial is entirely immaterial. “The 
ground of reception is . . . simply that a party’s declarations may always be pre- 
sumed to be true as against himself.” Puirpson, Manuat or Law or EvmENCE 
(4th ed. 1928) 94. Passing by this unfortunate phraseology, it is difficult to see 
how the admitter could ever object to his extrajudicial statement consistent with 
his position at the trial or why his opponent should desire to introduce it. See 
2 Wicmore, EvipENcE (2d ed. 1923) § 1048. 
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proffered against him, he is entitled to the benefits of the ordinary 
safeguards against hearsay, unless some doctrine of vicarious re- 
sponsibility intervenes. Vicarious responsibility is a familiar con- 
cept of the substantive law. Respondeat superior expresses one 
of its most common applications. Joint obligation and joint 
ownership in some of their aspects exemplify it. And it is some- 
times asserted that only the substantive law is concerned with the 
problem whether the verbal conduct of A is to be treated as if it 
were the verbal conduct of B. This is certainly so where the ques- 
tion concerns not the truth of A’s utterance but its effect upon 
B’s legal relations.? It may have some degree of validity even 
where A’s statement is tendered for its assertive value. Yet 
where, as here, an unsworn and unexamined declaration is pre- 
sented to the trier for evaluation, it may be profitable to con- 
sider whether the law of evidence is to be summarily shouldered 
off the stage, since one of its important functions is to preserve 
some measure of relationship between admissibility and trust- 
worthiness. 

Pursuit of this inquiry may mark the pursuer an Ajax rather 
than an Ulysses. To be sure, it requires no great audacity to 
reéxplore or even to challenge many of the decisions wherein the 
courts have discussed the responsibility of one for the statements 
made by another as his agent or servant. Their conflicts, un- 
certainties, and obscurities, particularly in the cases dealing with 
investigating agencies and conspiracies, make an invitation ap- 
pealing to the most cautious. To enter, however, into a fresh 
examination of those mysterious qualities of joint ownership, 
joint obligation, and privity of title, which are deemed to warrant 
the reception of hearsay evidence as vicarious admissions is a 
different matter. To intimate that the existence of these qualities 
is a figment of the judicial imagination and to suggest the ad- 
visability of reliance upon realities instead, is to offer battle to 
juristic giants from Lord Mansfield to Dean Wigmore. If the 
contest be unequal and the result foreordained, one may be per- 
mitted to pray with Ajax for the dissipation of the existing dark- 
ness and for the privilege of perishing “in the face of day.” 
Such a consummation would justify the struggle. 


—_— 





2 E.g., where T is seeking to hold B responsible on a contract made in B’s name 
by A, who purports to be B’s authorized agent. 
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It would be captious to refuse to apply to narrative utterances 
the ordinary principles of representation of the law of agency. 
If B authorizes A to speak for him, he can take no valid exception 
to the reception of A’s statements against him which he could not 
take to the reception of his own. The test of the existence of 
such authority can be no other than that for determining au- 
thority to do other acts, verbal and non-verbal; it cannot depend 
upon the purpose for which the authority becomes material in 
the trial of a case. It is furnished by the substantive law. But 
the terms in which the doctrine of respondeat superior is ex- 
pressed frequently lead to its erroneous application. The familiar 
phraseology puts it that if A makes an utterance within the scope 
of his authority or employment, as agent or servant of B, it is 
receivable against B. Thus where B employs A to investigate an 
event and report to him, it is said that A’s report is made within 
the scope of his express authority and is therefore admissible 
against B. The slightest analysis of the situation reveals the fal- 
lacy of this reasoning. The doctrine of respondeat superior does 
not apply inter sese between principal and agent or between master 
and servant. It is only where the principal or master brings him- 
self in contact with the outside world through his agent or serv- 
ant that he becomes responsible for the latter’s acts. If the 
agent or servant in gathering the data violates some right of a 
third party, the principal or master will have to answer for it. 
But where he merely transmits information to his superior, it is 
specious to say that it is as if the superior were speaking to him- 
self. It is not so in fact; it is not so in substantive law; to hold 
it so for evidential purposes is to treat a limited generalization as 
a universal, and to apply a formula without discriminating exam- 
ination of its basis.* If such statements are to be received, their 
reception must be justified not on any ground of representation 
but because of the existence of some independent guaranty of 
trustworthiness.* 





8 For a collection of cases showing conflicting views, see (1914) 47 L. R. A. 
(N.S.) 830; (1910) 25 id. 930; (1909) 18 id. 231. For a case in accord with the 
exposition in the text, see Warner v. Maine Cent. R. R., 111 Me. 149, 88 Atl. 403 
(1913). 

4 Such reports, when of facts within the reporter’s knowledge, are likely to have 
a high degree of trustworthiness as to matters of advantage to the opponent. They 
are usually the result of careful investigation by a person whose duty demands 
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Furthermore, it is important to distinguish between authority 
to do an act and authority to talk about it. The mere fact that 
B has empowered A to do act X for him adds no whit of trust- 
worthiness to A’s narratives about X; nor does it furnish any 
grounds for depriving B of the usual protection against unex- 
amined testimony. Most of the courts have no difficulty in mak- 
ing this clear distinction in ordinary cases. But an almost hope- 
less confusion beclouds the decisions dealing with declarations of 
co-conspirators. The orthodox rule makes one conspirator re- 
sponsible for the acts of his co-conspirators done in furtherance 
of the conspiracy during its existence. To that extent each con- 
spirator is the agent of all others; and this applies to verbal as well 
as to non-verbal acts, to assertive as well as to non-assertive state- 
ments. Where the assertive statement is made after the termina- 
tion of the conspiracy, few, if any, courts find any difficulty in 
excluding it as against the co-conspirators. The fact that the 
conspiracy is over makes it manifest that the narrative could have 
no tendency to further it or accomplish its object. But rarely 
are nice discriminations made. Communications between con- 
spirators, which are always admissible to show the terms and 
circumstances of the plot, are usually received without limitation. 
On theory a narrative by one to another, even though for the ex- 
press purpose of encouraging the latter or inciting him to action 
for the accomplishment of the common design, ought not to be 
received against the latter for its truth unless he adopts it.° 

The more obvious distinction between a statement concerning 
the conspiracy and a statement in furtherance of it is clearly made 
in many of the cases. In the trial of Thomas Hardy for high 
treason, for example, the judges rejected letters of his co-conspira- 
tors written while the conspiracy was on and discussing its details 
but having no tendency to foster it, while they received other let- 
ters of the same character which had been written in furtherance 
of the plot. The New York Court of Appeals phrased the diver- 
sity thus: “ But to make the declaration competent it must have 





accurate observation and narration; they are not likely to contain false statements 
disserving to the master. Thus they stand on the same basis as most other entries 
in the course of business and duty. 

5 The same considerations are applicable as in the cases just discussed concerning 
the reports of investigating agents. See supra note 4. 

6 Trial of Thomas Hardy, 24 How. St. Tr. 200, 451-53, 473-77 (1794). 
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been made in the furtherance of the prosecution of the common 
object, or constitute a part of the res gestae of some act done for 
that purpose. A mere relation of something already done for the 
accomplishment of the object of the conspirators is not competent 
evidence against the others.”* Yet many decisions confuse the 
time and content of the utterance with its effect and purpose. 
Often the language of the opinions is so obscure, or the facts are 
so badly reported, that it is impossible to ascertain whether the 
court is giving real recognition to the requirement that the declara- 
tion be in furtherance of the common plan. Often this require- 
ment is verbally recognized, and the discussion is devoted to the 
time of the statement. But in numerous instances the report 
makes it clear that the words could not possibly have been uttered 
to further the common design. The conspirator was indulging in 
idle or ill-advised talk which constituted the best method imagi- 
nable for wrecking the conspiracy. It is, therefore, impossible to 
make a generalization from the existing decisions, except to say 
that the law is in a state of flux, and seems to be tending to a rule 
that any statement of a conspirator concerning the conspiracy 
made while the conspiracy is subsisting is receivable against his 
co-conspirators. Such seems to be the legislative declaration in 
some states.* The Circuit Court of Appeals for the seventh cir- 
cuit has recently said: 


“The rule we deduce from these cases is that an admission of one 
conspirator, if made during the life of the conspiracy, is admissible 
against a joint conspirator, when it relevantly relates to and is ‘ in 
furtherance of the conspiracy.’ Construing the expression ‘ in further- 
ance of the conspiracy ’ reference is not to the admission as such, but 
rather to the act concerning which the admission is made; that is to say, 
if the act or declaration, concerning which the admission or declaration 
is made, be in furtherance of the conspiracy, then it may be said that 
the admission is in furtherance of the conspiracy.” ® 





7 People v. Davis, 56 N. Y. 95, 103 (1874). 

8 E.g., Cat. Cope or Civ. Proc. (Deering, 1923) § 1870; Monr. Rev. Cops 
(Choate, 1921) § 10531; Ore. Laws (Olson, 1920) § 727. 

9 International Indemnity Co. v. Lehman, 28 F.(2d) 1, 4 (C. C. A. 7th, 1928). 
It would be useless to multiply citations of cases in which the courts have held the 
utterances of co-conspirators to be “in furtherance of the conspiracy” or other- 
wise. Multitudes of them are digested in the American Dicest System under 
Evidence § 253. 
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By this time honored but intellectually timorous process of in- 
jecting new content into old formulz, the substantive law may be 
adding a new penalty to conspiracy. It is quite as probable, how- 
ever, that the law of evidence is evolving a new exception to the 
rule against hearsay. 

Whether the ordinary principles of agency can be applied to 
justify the reception against a surety of declarations of his prin- 
cipal depends upon the interpretation of the suretyship contract. 
Usually when P’s responsibility to T depends upon the violation 
by A of some right of T, T in his action against P must establish 
A’s wrongful conduct in the same manner as any other material 
fact. Occasionally, however, the situation may be such that T 
may be required to satisfy the trier only that if A were the party 
opponent 7 would prevail against him. In such event any evi- 
dence receivable against A should be admitted against P. In an 
action against a sheriff for an escape, for example, the plaintiff 
must show that he might have recovered against the prisoner, and 
in doing so is permitted to introduce statements by the prisoner 
acknowledging his breach of obligation to the plaintiff..° Here 
the defendant is not being held for the prisoner’s debt. He is 
being held for allowing the escape of a man against whom the 
plaintiff might have established a debt. A contract of guaranty 
or suretyship might be construed as creating an analogous rela- 
tionship.** Where by statute a surety must answer for any judg- 
ment rendered against his principal, and both are sued in the same 
action, this result is practically reached.” But under the gen- 
erally accepted interpretation of the usual contract, the surety 
obligates himself to answer only for certain conduct of the prin- 
cipal, and not for his narrations respecting it."* That conduct 





10 Sloman v. Herne, 2 Esp. 691 (1798) ; Hart v. Stevenson, 25 Conn. 499 (1857). 
Starkie’s explanation has a sort of fireside appeal: “If the defendant had done his 
duty, the acknowledgment of the original debtor would have been evidence of the 
debt, and the defendant ought not to take advantage of his own wrong in depriv- 
ing the plaintiff of this evidence.” 2 Starkie, Evipence (5th Am. ed. 1834) 740. 

11 This is apparently the reasoning in Jangraw v. Perkins, 79 Vt. 107, 64 Atl. 
449 (1906). 

12 Ft. Dodge Culvert & Steel Co. v. Miller, 200 Iowa 1169, 206 N. W. 141 
(1925) ; see Knott v. Peterson, 125 Iowa 404, 407, 101 N. W. 173, 174 (1904) ; cf. 
Kent County v. Krakowski, 207 Mich. 631, 175 N. W. 427 (1919). 

13 Hatch v. Elkins, 65 N. Y. 489, 496 (1875) ; see Sturgell v. Grand Union Tea 
Co., 13 Ohio App. 240, 243 (1920). 
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may include verbal action. Where, for instance, it includes the 
receipt of money and rendering an account therefor, the words 
of the accounting stand on the same footing as the act of receiving 
the money. As against the surety, the plaintiff will have to show 
both. In this aspect, however, the words will be admitted not to 
show their truth, but merely to show that they were uttered. In 
many cases the plaintiff will want to follow them by evidence to 
show their falsity. He will usually desire to show the truth of 
those statements in the account charging the principal with re- 
ceipts and, sometimes, of those revealing a misappropriation. In 
this event, it can reasonably be said that the surety has contracted 
not only that the principal will not misappropriate the funds, but 
also that he will tell the truth in his accounting.** Consequently 
there is ample reason for holding that the surety cannot complain 
of lack of opportunity to cross-examine. To this extent the de- 
cisions seem to agree,’° although the language expressing the re- 
sult is often shrouded in the fog of res gestae. Furthermore, the 
desire to admit the declaration seems frequently to have induced 
the court to consider as an accounting rendered in the course of 
such duty, what was in fact a confession of embezzlement, neither 
made nor received in discharge of duty.** But when the proffered 





14 In Jordan School Dist. v. Gaetz, 23 D. L. R. 739, 745 (1915), Stuart, J., 
expressed this idea: “ The condition was that the treasurer should account for the 
moneys. .. . Certainly the condition of the bond was that the treasurer should tell 
in detail what moneys he had received. . .. Certainly it was that he should make 
a statement at least verbal, of what he had received. ... They became bound in 
a penalty at least that his verbal statements, even if he had never made any written 
one, should be ‘ well and truly’ made. A statement, either verbal or written, is 
the only way in which an account can be given. Having bound themselves that 
his statements, however made, should be well and truly made I am quite unable to 
see why the statements he did make, supposing them to have been verbal only, 
could be objected to by the sureties. Those are the very things of which they 
undertook to guarantee the truth. And if this be so as to verbal statements there 
can be no difference in principle where the statements have been made in writing.” 

15 Whitnash v. George, 8 B. & C. 556 (1828); Kuhl v. Chamberlain, 140 Iowa 
546, 118 N. W. 776 (1908) ; Scovill Mfg. Co. v. Cassidy, 275 Ill. 462, 114 N. E. 181 
(1916) ; American Surety Co. v. West State Bank, 4 S. W.(2d) 312 (Tex. Civ. App. 
1928); see Morgan, A Suggested Classification of Utterances Admissible as Res 
Gestae (1922) 31 YALE L. J. 229. 

16 As in Guarantee Co. of No. Am. v. Phenix Ins. Co., 124 Fed. 170 (C. C. A. 8th, 
1903) ; St. Charles Sav. Bank v. Denker, 275 Mo. 607, 205 S. W. 208 (1918) ; Indem- 
nity Ins. Co. of No. Am. v. Krone, 9 S. W.(2d) 33 (Ark. 1928). See also Father 
Matthew, etc. Soc. v. Fitzwilliam, 12 Mo. App. 445 (1882), aff'd, 84 Mo. 406 (1884) ; 
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declaration of the principal acknowledging breach of his obliga- 
tions is made to outsiders or is conceded or held to be otherwise 
without the scope of his duty there is a growing tendency to ex- 
clude it.” Since no doctrine of agency would seem to sanction its 
admission, its reception is warranted only where the circumstances 
of its utterance furnish some guaranty of trustworthiness. 

These suretyship cases also invite investigation of that nebulous 
process by which the declarations of one joint obligor are trans- 
muted into admissions by the others. It seems to have had its 
origin in Whitcomb v. Whiting,* where Lord Mansfield said: 


“‘ Payment by one, is payment for all, the one acting, virtually, as agent 
for the rest; and, in the same manner, an admission by one, is an admis- 
sion by all; and the law raises the promise to pay, when the debt is 
admitted to be due.” 


“ Virtually ” is a convenient camouflage for loose thinking or for 
none at all. Mr. Justice Bronson long ago stripped off its thin dis- 
guise. He pointed out that payment is “nothing more than an 
admission,” and that a joint debtor has no authority to speak for 
his fellows. “A joint obligation,” he argued, “is the only tie 
which links them together; and from the nature of the case, pay- 
ment of the debt is the only thing which one has authority to do 
for all.” *® But the more common attitude is to allow the early 
opinion, weighted with the influence of Lord Mansfield’s name, to 
silence objection and stifle investigation.*® Such blind accept- 





United Am. Fire Ins. Co. v. Am. Bonding Co., 146 Wis. 573, 131 N. W. 994 (1911); 
Farmers Coép. Exchange Co. v. U. S. Fid. & Guar. Co., 150 Minn. 126, 184 N. W. 
792 (1921). 

17 Knott v. Peterson, supra note 12; Atlas Shoe Co. v. Bloom, 209 Mass. 563, 
95 N. E. 952 (1911) ; Dietrich v. Dr. Koch Vegetable Tea Co., 56 Okla. 636, 156 Pac. 
188 (1916) (made before the suretyship relationship began) ; Graves v. Aetna Ins. 
Co., 215 Ala. 250, 110 So. 390 (1926). 

18 2 Doug. 652, 653 (1781). 

19 See Bronson, J., in Van Keuren v. Parmelee, 2 N. Y. 523, 527, 528 (1849). 
Similar language is used in Wallis v. Randall, 81 N. Y. 164, 170 (1880). See also 
Ruffin, J., in Campbell v. Brown, 86 N. C. 376, 382 (1882). For a collection of 
cases on the point of Whitcomb v. Whiting, see 1 WixListon, Contracts (1920) 
$ 346. 

20 See, e.g., Loomis, J., in Pierce v. Roberts, 57 Conn. 31, 40, 17 Atl. 275, 278 
(1888): “It was the case of the admission of one of several joint contractors in 
respect of the joint contract in question, entered into by all, and the rule of evi- 
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ance of precedent cannot be justified. After Mr. Justice Bron- 
son’s devastating attack, the bare assertion even of the mighty 
Mansfield cannot suffice. Is the pronouncement of the great con- 
temporary master of the subject any more convincing? He says: 


“So far as one person is privy in obligation with another, i.e. is liable 
to be affected in his obligation under the substantive law by the acts of 
the other, there is equal reason for receiving against him such admissions 
of the other as furnish evidence of the act which charges them equally. 
Not only as a matter of principle does this seem to follow, since the 
greater here may be said to include the less; but also as a matter of 
fairness, since the person who is chargeable in his obligations by the 
acts of another can hardly object to the use of such evidence as the other 
may furnish. Moreover, as a matter of probative value, the admissions 
of a person having precisely the same interests at stake will in general 
be likely to be equally worthy of consideration. There being an identity 
of legal liability, the two persons are one so far as affects the propriety 
of discrediting one by the statements of the other.” ** 


With the most sincere deference it must be said that these 
words shed little, if any, light upon the problem. If “ although ” 
were to be substituted for “‘so far as,” and “no” for “ equal,” 
the first sentence would read as well and carry quite as much con- 
viction. As it stands, it is a bald affirmation that where there are 
reasons for making both A and B liable for the act of A, there are 
equal reasons for making A’s statements concerning that act ad- 
missible against B. Does this mean that the same reasons operate 
substantively and evidentially, or are the reasons different but of 
equal weight? Whatever its meaning, it is not applied by the 
courts to the declarations of co-conspirators after termination of 
the conspiracy,” or to narratives of a servant offered against his 





dence that makes such an admission evidence against all the joint contractors has 
been too often recognized and applied by this court and by courts of other states 
to require the citation of any of the numerous authorities on that subject.” This 
seems to represent the prevailing view. Occasionally the court seems to lay stress 
on the fact that the joint obligor is a party to the action. See Peters v. Nolan 
Coal Co., 61 W. Va. 392, 397, 56 S. E. 735, 737 (1907). 

21 2 WicmorE, EvipENCE § 1077. Dean Wigmore seems to use the word “ privy ” 
to include the relationship of one joint obligor or joint owner to another as well 
as that between a predecessor and successor in interest. ; 

22 See notes 6-9, supra. 
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master concerning acts done within the scope of his employment; *° 
neither do the majority of American decisions admit against the 
other partners statements of one partner concerning the partner- 
ship business made after dissolution.** The second sentence is no 
more illuminating. If ‘‘ matter of principle ” connotes consistency 
with other recognized rules of law, it necessarily implies a selec- 
tion of those rules that happen to please the user of the phrase. 
If it here refers to the mathematical maxim that the greater in- 
cludes the less, it overlooks the essential of identity of kind. A 
bushel of apples does not include a pint of peanuts. And certainly 
it has never been contended that a substantive right includes all 
relevant evidence to prove its existence. As to the “ matter of 
fairness,” what is fair is purely a matter of judgment, and the 
soundness of an expressed judgment can be measured only by the 
reasons advanced to support it. The assertion that the admissions 
of one co-obligor will be as worthy of consideration as those of 
any other co-obligor from the viewpoint of probative value may be 
true enough, but it omits all consideration of the chief reason for 
receiving personal admissions. They are received not because 
they carry indicia of credibility. True, they very often are against 
interest; but whether disserving or self-serving they are admitted 
primarily because a party cannot object that he was not himself 
under oath or subject to cross-examination by himself. And the 
final suggestion of legal unity is no more than an attractive para- 
phrase of the previously approved result. It may well be that the 
declarations of co-obligors which the courts have received were 
made under such circumstances as to obviate all the substantial 
dangers of hearsay; but certainly it is difficult to see how identity 
of legal obligation can, of itself, affect the trustworthiness of the 
testimony. 

Like unto the evidential enigma of joint obligation is that of 





23 For other recent cases excluding declarations made by an agent or servant 
without the scope of his authority or employment, see Eastern Dist. Piece Dye 
Works v. Travelers Ins. Co., 234 N. Y. 441, 138 N. E. 401 (1923) ; City of Chicago 
v. Jewish Consumptives Relief Soc., 323 Ill. 389, 154 N. E. 117 (1926); Cook v. 
Farnum, 258 Mass. 145, 154 N. E. 577 (1927); Pierce v. Sicard, 176 Ark. 511, 3 
S. W.(2d) 337 (1928). 

24 See 1 Puiziips, Evmence (4th Am. ed. 1859) 498, n.138 by Cowen and Hill; 
Burdett v. Greer, 63 W. Va. 515, 60 S. E. 407, 15 L. R. A. (N.s.) 1019 (1908) ; 
Scott v. Mundy, 193 Iowa 1360, 188 N. W. 972 (1922). 
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joint ownership. Notwithstanding the mystical fourfold unity of 
joint ownership, the act or forbearance of a single joint tenant 
of realty or personalty cannot generally affect his co-tenants preju- 
dicially.*° Consequently if the extra-judicial statements of one 
are to be used as evidence against the others, it can hardly be on 
the basis that the substantive law empowers one to impair the 
rights of the others, and that the law of evidence should follow the 
analogy. It ought to be on some ground touching trustworthiness. 
This failing, they should be rejected. Usually, however, they are 
admitted.” 

What the nexus of joint ownership does in these cases, the 
magical power of privity is called upon to perform where declara- 
tions of a predecessor in interest are offered against his successor. 
Dartmouth v. Roberts *" is usually accorded the doubtful honor 
of having laid down the foundations for their admissibility. The 
plaintiff, in right of a rector, sued the defendant for tithes. The 
defendant alleged the tithes to be due to the vicar. The vicar’s 
predecessor had brought a previous action against plaintiff’s pred- 
ecessor and one Leathley, defendant’s predecessor; and therein 
Leathley had answered under oath that the tithes were payable 
to plaintiff’s predecessor. The vicar’s predecessor had thereupon 
abandoned the action. The sworn answer of Leathley was held 
admissible against defendant. Mr. Justice LeBlanc’s opinion 
is not clear. Mr. Justice Bayley argues that since the predeces- 
sors of both litigants were parties in the previous action where the 





25 FREEMAN, COTENANCY AND PARTITION (1874) §§ 9-15, 168-88; TrFFANY, REAL 
PROPERTY (1920) §§ 191, 199. 

26 The opinions stating the rule are legion. See, e.g., Armstrong v. Farrar, 
8 Mo. 627 (1844), explained in Schierbaum v. Schemme, 157 Mo. 1, 57 S. W. 526 
(1900). It is recognized in decisions holding it inapplicable on the facts, as in 
Pope v. Hogan, 92 Vt. 250, 102 Atl. 937 (1918), where the tenancy was not joint 
but by the entirety; in Davis v. Union Meeting House Soc., 93 Vt. 520, 108 Atl. 
704 (1920), where the tenancy was not joint but in common; and in Pollock v. 
Pollock, 328 Ill. 179, 159 N. E. 305 (1927), and Wackman v. Wiegold, 202 Iowa 
1391, 212 N. W. 122 (1927), where the interests of beneficiaries under a will were 
held not to be joint. Cf. Higdon v. Leggett, 208 Ala. 352, 94 So. 359 (1922). It 
seems to have been disregarded in Indianapolis and Cincinnati Traction Co. v. 
Wiles, 174 Ind. 236, 91 N. E. 161, 729 (1910), unless the so-called “ joint owners ” 
were merely tenants in common. These distinctions, resting on the differences 
between joint tenancy on the one hand and tenancy by the entirety or tenancy in 
common on the other, demonstrate the practical unsoundness of the entire doctrine. 

27 16 East 334 (1812). 





472 HARVARD LAW REVIEW 


issue was the same, namely, whether the vicar had the right, “ it 
seems reasonable then that any medium of proof, by which it 
could be shown that the vicar had not the right, should be admis- 
sible; that is shown by proving that the vicar made this claim 
and . . . abandoned such claim, and since that time the tithe has 
been taken by the rector; surely this is strong evidence.” It is 
Lord Ellenborough’s opinion, however, that is most often quoted: 


“ It appears to me that this is not res inter alios acta, but inter eosdem 
acta, and was not only evidence but strong evidence against the defend- 
ant, who stood in the same place by derivation of title and by legal 
obligation as Leathley; and Leathley upon his oath in a suit against him 
by the vicar has declared that the tithe is due to the rector, and not to 
the vicar; and now that same person in effect is deraigning the title of 
the rector in favor of the vicar. The reading of his answer therefore 
operates as a contradiction to him.” ** 


In this case the declarant, Leathley, was dead, though no par- 
ticular attention was paid to that fact. Furthermore, the answer 
was on its face a declaration against the pecuniary and proprietary 
interest of the declarant, in that it acknowledged that he held 
the property subject to a charge for tithes. It must, however, 
be observed that, when made, it was used to avoid the payment 
of a claim then being pressed in court.”” Woolway v. Rowe *° puts 
admissibility in such a case squarely on the basis of identity of 
interest and expressly holds the availability of the declarant im- 
material. But there the declaration was unequivocally against 
the declarant’s proprietary interest. Dean Wigmore adds the 
heavy influence of his approval to the rule, and selects from the 
mass of judicial pronouncements opinions of Mr. Justice Hender- 
son of North Carolina and Mr. Justice Kennedy of Pennsyl- 
vania, as lucidly expounding both the “ principle and policy ” of 
the doctrine.** As Dean Wigmore himself presents no argument 





28 16 East 334, 339-40 (1812). 

29 If Taylor v. Witham, 3 Ch. D. 605 (1876), and Jn re Adams, [1922] P. 
240, be accepted, there can be no question that Leathley’s declaration was admissible 
as a declaration against his proprietary interest. Even if the doubt cast on Taylor 
v. Witham by Ward v. Pitt, [1913] 2 K. B. 130, be given full weight, still Leathley’s 
statement may well be considered as preponderatingly against his interest. 

80 7 A. & E. 114 (1834). 

81 2 WicmorE, EviwENcE § 1080. 
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other than that previously offered to support the reception of 
declarations of joint obligors, it may be well to examine the 
judicial reasoning which he applauds. Mr. Justice Henderson 
adduces the following “ plainest reasons ”’: 


“ Truth is the object of all trials, and a person interested to declare 
the contrary, is not supposed to make a statement less favorable to him- 
self than the truth will warrant; at least there is no danger of overleaping 
the bounds of truth as against the party making the declarations. It is 
therefore evidence against him, and his subsequent purchaser stands in 
his situation; for he cannot better his title by transferring it to another, 
or thereby affect the rights of those who have an interest in his con- 
fessions.” *? 


Note, first, that the declarant is assumed to be “ interested to 
declare the contrary”; that is to say, his statement has the 
guaranty of trustworthiness that the fact stated is disserving. 
His successor stands in the declarant’s shoes. It may be granted 
that this is true substantively. To assume that it must there- 
fore be true evidentially is to leap a long logical gap, and to 
forget the postulate with which Mr. Justice Henderson began: 


“Truth is the object of all trials.” It is for this reason that 
statements not subject to cross-examination are usually excluded. 
Where a person makes a statement consciously contrary to his 
interest, it has such a characteristic of credibility as to justify 
dispensing with cross-examination. As pointed out before, the 
admission of a party, if not disserving when made, is received 
not because it has any earmarks of abstract verity but because 
he cannot object to the lack of the usual safeguards against his 
Own utterance. Why should he be compelled to vouch for the 
veracity of his predecessor? To say that others have an interest 
in the “ confessions” of the predecessor which cannot be de- 
stroyed by a transfer is not to give a reason but to restate the 
result in terms which assume testimony to have the qualities of 
a vendible commodity. 

Mr. Justice Kennedy, after making a number of assertions 
concerning admissions or confessions of a litigant, some of which 
are at least debatable, shows that as a matter of substantive law 
a successor in interest obtains no more than his predecessor had. 


82 Guy v. Hall, 3 Murph. 150, 151 (N. C. 1819). 
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He says that evidence admissible against the former ought to 
be equally so against the latter, and proceeds: 


“ Lorp ELLENBOROUGH has given the true reason of the rule for admit- 
ting the declarations of a party in evidence, . . . where he says, it ‘is 
founded upon a reasonable presumption that no person will make any 
declaration against his interest, unless it be founded in truth.’ If true 
when made, and therefore receivable in evidence, his selling or disposing 
of the property afterwards cannot make his former declaration in respect 
to it untrue, nor furnish any reason, that I can perceive, which ought to 
derogate from its character as evidence. But I cannot avoid believing 
that as long as the great object of receiving testimony is to aid in and to 
promote the investigation of truth, the declarations or admissions of a 
vendor or assignor against his interest, made before the sale or assign- 
ment, may be more safely relied on and received in evidence against 
his vendee or assignee, than the testimony that would be given by such 
vendor or assignor himself, if the party claiming in opposition to his 
vendee or assignee, must be compelled to resort to him.” ** 


The learned justice, then, makes the rationale of the rule 
incompatible with the reception of any self-serving or neutral 
declarations of the predecessor. The sole substitute for cross- 
examination is the disserving quality of the declaration. Privity 
alone and of itself, therefore, cannot suffice; it may perhaps ob- 
viate the necessity of showing the declarant unavailable; it fur- 
nishes no guaranty of trustworthiness. 

Messrs. Cowen and Hill, whose “ masterly exposition” of the 
doctrine is likewise highly commended by Dean Wigmore, offer 
the following justification: 


“ This doctrine proceeds upon the idea that the present claimant stands 
in the place of the person from whom his title is derived; has taken it 
cum onere; and as the predecessor might have taken a qualified right, 
or sold, charged, restricted or modified an absolute right, and as he 
might furnish all the necessary evidence to show its state in his own 
hands, the law will not allow third persons to be deprived of that evi- 
dence by any act of transferring the right to another. Declarations 
made by the predecessor are a part of the res gestae, whether accom- 
panied with acts of possession or forbearance, so much so, indeed, 
that . . . they might for many purposes be evidence in his own favor to 
fortify his claim; but, above al!, to weaken or contract it.” ** 





88 Gibblehouse v. Strong, 3 Rawle 437, 449 (Pa. 1832). 
84 y Puriiips, EVIDENCE 314, 0.104. 
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The first part of this quotation may be accepted as an accurate 
statement of the substantive law. The last part may be entirely 
disregarded as mere “ sound, signifying nothing,” for the assertion 
that the declarations are part of the res gestae in this connection 
is wholly meaningless. It at once raises the suspicion that the 
distinguished authors were not quite satisfied with their previous 
reasons and that their most definite idea about the matter was 
the conviction that the evidence should be received. This leaves 
only the conclusion that “ the law will not allow third persons 
to be deprived of the evidence by an act of transferring the right 
to another.” Insofar as this is anything more than a statement 
of the result, it merely suggests that when an opponent has 
evidence that would be admissible against X, it is unfair to let 
that evidence be destroyed by a transfer of property from X to 
Y. It is not a suggestion that the transfer closes up the source 
of information, for at the time Messrs. Cowen and Hill wrote, 
the direct opposite might be true. If the transfer divested the 
grantor of interest, it would in fact open up the source of testi- 
mony by making the grantor a competent witness, whereas before 
the transfer, he would have been incompetent. And it was not 
suggested at that time, that a competent witness could not be 
made incompetent by the device of a transfer of interest to him, 
or an incompetent witness made competent by his putting aside 
all interest.*° In short, Messrs. Cowen and Hill and Mr. Justice 
Henderson differ only in phraseology. 

The reasoning of these eminent judges and commentators would 
encumber the successor’s interest with all the language of his 
predecessor that might have been used against the latter as a 
litigant while owner, regardless of the kind of property ** or 
method of succession. But the baneful influence of this verbal 
blight does not reach quite so far. Had the predecessor been a 
party to an action while owner, his declarations made before ac- 
quiring the property would have been admissible against him. 
Still it seems to be agreed that they cannot be received against 





35 See 1 WicMorRE, EvipENCE 576, quoting Bentham; 5 Jones, Evmence (2d 
ed. 1926) § 2119 and cases cited. 

86 So long as the successor stands in the same position substantively as his 
predecessor, the same rule applies to realty and personalty, to choses in possession, 
and choses in action, except in New York. See 2 WicMore, Eviwence $§ 1083-84. 
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his successor.** [Illogically enough, the idea of his impotence 
to deprive adverse persons of evidence is abandoned, and in its 
place appears the notion that his power to prejudice is confined 
to the duration of his ownership. Baron Parke suggested an 
additional restriction. In an action by a transferor’s creditors 
to reach the property on the ground that the transfer was 
gratuitous, he rejected statements, made by the transferor be- 
fore the transfer, acknowledging indebtedness to the transferee.** 
His expressed reason was that they did not “ affect or qualify the 
title” of the transferor. What he seems to have meant is that 
they asserted a fact which created or subsumed a merely per- 
sonal obligation of the declarant and not one attached to the 
property. Now, “affect” is a verb of such broad implications 
and “ title” a noun of such uncertain content that another judge 
might well obtain a different result by the application of the 
same formula. If A owes nothing to B, but is indebted to C in 
an amount which he cannot pay without asset X, his power to 
transfer X to B is greatly restricted by law. Consequently if 
title to X includes all beneficial legal relations with respect to X, 
A’s indebtedness to B, or lack of it, does substantially affect A’s 
title. The Iowa court has reached exactly the opposite con- 
clusion from Baron Parke on the same facts,*® and the courts 
of North Carolina and Alabama have received in favor of credi- 
tors, declarations of the transferor, made under similar circum- 
stances, denying indebtedness to the transferee.*° 

Yet this formula, however construed, imposes an important limi- 
tation upon the principle which puts the successor evidentially in 
his predecessor’s position. Its importance becomes apparent in 
cases involving the validity of wills. If Baron Parke’s opinion be 
accepted, no statement which affects only the validity of the will 
can be received, for the existence or non-existence of a will ex- 
ecuted by a competent testator with all requisite formalities can 
in no way affect the testator’s existing interest in his property. If 





37 2 WicMorRE, EviwENCE § 1082 and cases cited n.2. therein. A fortiori declara- 
tions made after conveyance are inadmissible. Ibid.; Reed v. Gunter, 1o1 W. Va. 
514, 133 S. E. 123 (1926) ; Dausch v. Barker, 329 Ill. 410, 160 N. E. 765 (1928). 

88 Coole v. Braham, 3 Exch. 183 (1848). 

89 Moss & Co. v. Dearing, 45 Iowa 530 (1877). 

40 Satterwhite v. Hicks, 1 Busbee L. 105 (N. C. 1852); Moses v. Dunham, 


91 Ala. 173 (1881). 
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the mére liberal interpretation be adopted, and title be defined to 
include the power to transfer to anyone willing to take, the asser- 
tion of a fact showing incapacity to transfer by will may be ad- 
mitted. But under both views declarations by a testator of facts 
tending merely to validate or destroy a particular testamentary 
document must be rejected. In like manner, where a conveyance 
or transfer is attacked for fraud or duress, the predecessor’s state- 
ments of facts which in no way affect his own interest in the 
property but which do affect the validity of the transfer will, un- 
der either construction, be inadmissible. Messrs. Cowen and 
Hill, of course, would have repudiated this restriction in toto, for 
they argued vigorously for the reception of all relevant utterances 
of testators. On this theory “* they justified and approved Reel v. 
Reel,” a leading authority for the reception of post-testamentary 
declarations. Baron Parke’s idea, however, seems to have pre- 
vailed in these lines of cases. While the courts have relied upon 
the doctrine of privity to admit statements of a testator regarding 
the quantum or quality of his estate,** they have dealt with decla- 
rations concerning his testamentary capacity and the validity of 
his will on an entirely different basis.“* Likewise only a small 
minority of decisions use privity as a ground for receiving declara- 
tions by a predecessor of facts which tend only to impair or vali- 
date a conveyance or transfer without affecting his then existing 
interest in the property.*° 

The rationale of these limitations has no relation to trust- 
worthiness, and the doctrine even thus circumscribed produces 
some curious results. Where an insurance company is attacking 
the validity of the policy and offers against the beneficiary, state- 
ments made by the assured of facts which would impair or destroy 





41 See note 34 supra. 

42 1 Hawks 248 (N.C. 1821). The declaration was admitted not as a vicarious 
admission but as coming within an independent exception to the hearsay rule. 

43 2 WicMorE, EvmENCE § 1081, and cases cited n.2 therein. It must be ob- 
served that the Utah case there mentioned was not decided on the theory of privity, 
but rather under the “ pedigree exception ” to the hearsay rule. 

44 See 3 WicmoreE, EvipENceE §§ 1734-40, where Dean Wigmore collects and fully 
discusses the authorities. He nowhere suggests Cowen and Hill’s explanation of 
Reel v. Reel, nor does he appear to believe that the testator’s statements should be 
treated as vicarious admissions. 

45 For the various theories upon which such declarations have been received and 
the supporting cases, see 2 id. § 1082. 
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it, their admissibility depends not at all on the circumstarices of 
their utterance but upon the wording of the policy. If the assured 
has reserved the right to change the beneficiary, then the sorcery 
of privity is present to provide a cloak for their reception; if he 
has made no such reservation, no magic covering hides their 
hearsay infirmity; unless they come clothed with some guaranty 
of trustworthiness, they are rejected.** In another field, a modern 
Massachusetts decision demonstrates the illegitimacy of privity 
as a test of admissibility. In an action for wrongful death, the 
administrator was claiming damages both for conscious suffering 
of the decedent and for loss to the next of kin. The decedent’s 
statement, “it is my fault, I am to blame,” was received, on the 
issues of negligence and contributory negligence, in opposition to 
the claim for conscious suffering, and was rejected on the same 
issues in opposition to the claim for loss to the next of kin.*’ Al- 
most as much a shock to common sense are the cases dealing with 
the admissibility of a bankrupt’s schedules. If a bankrupt files 
a schedule with his voluntary petition, his statements therein are 
made while he is owner; the title has not yet passed to his trustee. 
If he becomes an involuntary bankrupt, his schedule is made after 
the trustee acquires title. In the former situation, the schedule is 
admissible against the trustee, in the latter, inadmissible. The 
absurdity of this distinction so impressed the Circuit Court of Ap- 
peals for the second circuit in Jn re Weissman ** that they-entirely 
disregarded it. They accepted without much examination the 
decisions admitting the schedules of the voluntary bankrupt, and 
then, finding the schedule of an involuntary bankrupt quite as 





46 The cases are in some confusion. 2 WicMorE, EvimENcE § 1081 and cases 
cited in n.6; Kales, Admissibility of Declarations of the Insured against the Bene- 
ficiary (1906) 6 Cor. L. REv. 509; (1920) 4 Minn. L. Rev. 359; (1921) 5 id. 316. 

47 Eldridge v. Barton, 232 Mass. 183, 122 N. E. 272 (1919). See, applying the 
same reasoning and excluding the declarations under enactments like Lord Camp- 
bell’s Act, Kansas City So. Ry. v. Leslie, 112 Ark. 305, 167 S. W. 83 (1914), rev’d 
on different ground, 238 U. S. 599 (1915); Dowell v. City of Raleigh, 173 N. C. 
197, 91 S. E. 849 (1917). Repudiating the distinction, see Hughes v. Delaware & 
Hudson Canal Co., 176 Pa. 254, 35 Atl. 190 (1896). In some cases the declara- 
tion is treated as being one against interest. Georgia R. R. v. Fitzgerald, 108 Ga. 
507, 34 S. E. 316 (1899). Under the Workmen’s Compensation Act the English 
courts have rejected decedent’s declarations. Tucker v. Oldbury Urban Council, 
[1912] 2 K. B. 317. 

48 19 F.(2d) 769 (C. C. A. 2d, 1927). 
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trustworthy, held its rejection reversible error.*® The same rea- 
soning would destroy the distinctions relied on in the insurance 
cases and wrongful death actions. Indeed, it would so damage the 
whole doctrine as to require a complete reéxamination of its 
fundamentals. 

Such a reéxamination would be welcome. The dogma of vicari- 
ous admissions, as soon as it passes beyond recognized principles 
of representation, baffles the understanding. Joint ownership, 
joint obligation, privity of title, each and all furnish no criterion 
of credibility, no aid in the evaluation of testimony. Yet it is not 
difficult to rationalize about their origin as indicia of admissibility. 
An examination of the pertinent precedents discloses that in most 
of them the admitted declarations were of facts palpably against 
the interest of the declarant. In the late 1700s and early 1800s 
the exception to the hearsay rule for declarations of facts against 
interest had established itself in essence, though some details re- 
mained to be worked out. It was not until after 1800 that the 
unavailability of the declarant became a thoroughly recognized 
requisite, and it was some years later before the exception was 
restricted to statements against pecuniary or proprietary inter- 
est." Both of these restrictions were entirely without justifica- 
tion. The very basis of the exception — that the statement is of 
a fact consciously against interest when made — makes it plain 
that the statement is likely to be quite as reliable as the testimony 
of the declarant. And to treat a declaration against pecuniary or 
proprietary interest as more likely to be in accord with truth than 
a declaration against penal interest is blindly to disregard re- 
alities. The development of these abnormalities to the detriment 
of this exception invited recourse to the concurrently evolving 
doctrine of vicarious admissions. 

Even today it is often very difficult to determine whether the 
courts are relying upon the disserving character of the statement 





49 Wherever privity of interest is used as a test of admissibility, it produces 
ridiculous decisions. Witness the cases dealing with former testimony. 3 W1cMmorRE, 
EvmeENce § 1388. 

50 See Walker v. Broadstock, 1 Esp. 458 (1795), and Doe ex dem. Hindly v. 
Rickarby, 5 Esp. 4 (1803), in which extra-judicial declarations against interest by 
living witnesses were admitted. 

51 The Sussex Peerage Case, 11 Cl. & F. 85 (1844), is usually regarded as having 
established this limitation. 
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or the bond of common interest to warrant the reception of extra- 
judicial declarations of a joint owner, joint obligor, or predecessor 
in interest.° Until after the first third of the nineteenth century, 
the former element was usually given the greater weight. Vague 
analogies to the doctrine of res adjudicata furnished plausible 
ground for shifting the emphasis. Since both elements were usu- 
ally present in the same case, the courts, under no compulsion to 
choose between them, wandered about in a bog of uncertainty. 
Then with the ill-advised assistance of commentators like Messrs. 
Cowen and Hill they selected as their guide the ignis fatuus of 
privity. The results, as might have been anticipated, have been 
lamentable. Testimony has been received or rejected without 
reference to its capability of evaluation by the trier. Self-serving 
statements without the slightest guaranty of trustworthiness have 
been admitted; disserving declarations with every badge of credi- 
bility have been excluded. 

To furnish a real remedy for this intolerable situation would re- 
quire a thorough revision of the rules governing the admissibility 
of declarations against interest and of vicarious admissions. It is 


past hope of realization within the reasonably near future. A par- 
tially satisfactory solution, however, may not be beyond attain- 
ment. The cases admitting declarations against the interest of the 
predecessor or joint obligor or joint owner reach a desirable and 
theoretically justifiable result. All courts and commentators agree 
that a sufficient guaranty of trustworthiness is found in the circum- 





52 F.g., in Falcon v. Famous Players Film Co., [1926] 2 K. B. 474, two justices 
of the court of appeal seemed to rely chiefly on the fact that the declaration was 
against the interest of defendant’s predecessor in title. In Fourth Nat. Bank v. 
Albaugh, 188 U. S. 734, 736-37 (1903), Holmes, J., in holding admissible a state- 
ment of a predecessor in interest against his successor, said: “ If ever a declaration 
not made under oath is to be admitted against any other than the person making 
it, it should be admitted in this case. The declaration was obviously against interest. 
It was the only evidence in the nature of things that could be had, when Martindale 
[the declarant] haltingly denied the fact upon the stand. ... The appellants get 
their right from and through Martindale.” Cat. Cope Civ. Proc. (Deering, 1923) 
§ 1849, Mont. Rev. Cones (Choate, 1921) § 10510, and Ore. Laws (Olson, 1920) 
§ 706 provide that if one derives title to real property from another, a declaration, 
act, or omission of the latter, while holding the title, in relation to the property, is 
evidence against the former. The supreme court of Montana has declared this to 
be a statutory reiteration of the common law rule and to justify the admission only 
of declarations against interest. See Washoe Copper Co. v. Junila, 43 Mont. 178, 
185, 115 Pac. 917, 919 (1911) ; Kurth v. Le Jeune, 269 Pac. 408, 411 (Mont. 1928). 
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stance that the fact stated is consciously against the interest of the 
declarant. There is also an adequate necessity for using it. To 
paraphrase Mr. Justice Kennedy’s dictum, such an utterance may 
be more safely relied on than the testimony that would be given 
by the declarant himself. In this respect it stands on a footing 
equal if not superior to that supporting the now established hear- 
say exception admitting spontaneous statements. Here, then, are 
ideal conditions for an exception to the hearsay rule with none of 
the absurdities that disfigure the orthodox exception for declara- 
tions against interest. The element of joint interest, joint respon- 
sibility, or privity of title, which distinguishes these cases factually 
from those involving ordinary utterances against interest, may 
well be seized as an excuse for discriminating legally — for dis- 
regarding those limitations in the accepted rule which exclude 
declarations against penal interest and demand the unavailability 
of the declarant. The adoption of this suggestion would, to be 
sure, compel the repudiation of those decisions admitting self- 
serving or neutral declarations on the sole ground of privity or 
joint interest or joint responsibility, but they are comparatively 
few in number. On the other hand, it would make no change at 
all in the cases where the declarant really represents the party 
against whom his declaration is offered. It would continue the 
practice of receiving disserving statements of one joint owner or 
joint obligor against another and of a predecessor in interest 
against his successor, but would liberalize it by including all rele- 
vant declarations against such declarant’s interest, pecuniary or 
proprietary or penal. It would hasten the accomplishment of the 
end for which the courts appear to be striving in the conspiracy 
cases, for even where a conspirator’s utterances are without the 
scope of his authority as a representative of his fellows, they are 
usually against his penal interest. It would to some extent elimi- 
nate the necessity for bizarre interpretations of accepted gen- 
eralizations to make them seem applicable to situations to which 
they are totally inapplicable. It would reduce but not remove 
the occasion for absurd distinctions in the insurance and wrong- 
ful death actions.* In a word, it would tend to put on a rational 





58 To wipe them out completely would require the total destruction of the 
notion that mere privity can satisfy either the trustworthiness or the necessity prin- 
ciple, each of which is requisite for an exception to the hearsay rule. The suggestion 
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basis a substantial segment of the hearsay rule. It would, of 
course, leave much, very much, to be desired; but it must be real- 
ized that in liberalizing the rules of evidence, the courts make 
haste slowly.” 

Edmund M. Morgan. 


Harvarp LAw ScHOOL. 





of the text would help little, if at all, in the bankruptcy cases. These need a 
thorough reconsideration. Swan, J., in Jn re Weisman, supra note 48, was clearly 
justified in refusing to discriminate from the standpoint of trustworthiness be- 
tween statements made in that case and those ordinarily made before the title 
passes to the trustee. Both were equally trustworthy, and by the same token 
equally untrustworthy. Insofar as such a statement is so palpably against the 
interest of the bankrupt when made as to justify the inference that he must have 
been conscious of it, it should of course be received. There is also the possibility 
that it should be received against the trustee on the theory that his opponents have 
merely to show against him that they might have prevailed against the bankrupt 
had he been the opposing party, in which case evidence receivable against the bank- 
rupt should be admissible against the trustee. The one thing certain is that the test 
of privity cannot be rationally justified. 

54 Acknowledgment must be made to Mr. Jule E. Stocker of the editorial 
board of this Review for assistance in searching the authorities and for many help- 
ful suggestions in the preparation of this article. 
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THE NARRATIVE RECORD IN FEDERAL pea 
APPEALS * 


op ee method in which the record in a federal equity appeal is 
to be presented to the appellate court has occasioned diffi- 
culty since the organization of the federal judicial system. Should 
the evidence taken at the trial be reduced to a narrative and in this 
form offered for the consideration of the reviewing court? Or 
should the exact words of the witnesses be retained and the evi- 
dence presented in question and answer form? The problem thus 
advanced has been rendered both acute and timely by the recent 
pronouncement of the Supreme Court in Barber Asphalt Paving 
Co. v. Standard Asphalt & Rubber Co.’ This important case, 
together with recent developments in various other branches of’ 
federal practice,” serve to direct attention to this long standing 


question. 
I 


The decade preceding the adoption of the Equity Rules of 1912 
was a period of considerable activity in matters relating to the 
administration of justice.* An examination of the legal periodicals 
of the time discloses the frequency with which essays on these 





* The writers desire to acknowledge their indebtedness to Professor Felix 
Frankfurter of the Harvard Law School, both for suggesting the subject of this 
paper and for help in its preparation. 

1 275 U.S. 372 (1928). See also Fairbanks, Morse & Co. v. American Valve 
& Meter Co., 276 U.S. 305 (1928). These cases are discussed infra, pp. 499-502. 

2 E.g., the action taken by the Court in Gilchrist v. Interborough Rapid Transit 
Co., U. S. Daily, Nov. 20, 1928, at 2326, and the recent legislation by Congress. Act 
of Jan. 31, 1928, as amended by Act of April 26, 1928. See (1928) 41 Harv. L. 
REv. 673; (1928) 14 Va. L. REv. 565. 

8 At first the principle discussions related to criminal law. Among the more 
notable of these were: Wigmore, New Trials for Erroneous Rulings Upon Evidence 
(1903) 3 Cor. L. Rev. 433; Wheeler, Reform in Criminal Procedure (1904) 4 Cot. 
L. Rev. 356; Taft, The Administration of Criminal Law (1905) 15 Yate L. J. 1. 
See also Alger, Criminal Law Reform (1906) 97 ATL. MonTHLY 502; Alger, Ameri- 
can Discontent with the Criminal Law (1907) 86 OuTLOOK 321; Deemer, Proposed 
Reforms in Criminal Procedure (1907) Proc. Am. Pot. Sct. Ass’N 246; Garner, 
Crime and Judicial Procedure (1908) 29 ANN. AM. Acap. 161. 

More general problems were discussed in Pound, The Causes of Popular Dis- 
satisfaction with the Administration of Justice (1906) 29 A. B. A. REP. 395. 
Mr. Pound did not let his activities end with this address. See The Abuse of 
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topics were being presented. The discussion, however, was not 
confined to any particular phase of the problem. One matter 
which was the subject of much comment was the inclination of 
appellate courts to require a technically perfect handling of the 
case by the trial judge, regardless of what the man in the street 
would consider the substantial merits of the controversy. How to 
prevent frequent reversals on unsubstantial points of practice was 
one problem; closely related was that of the elimination of con- 
gestion in appellate courts. The latter question especially could 
be discussed intelligently only after an examination of the causes 


Procedure (1908) 3 Itt. L. Rev. 1; Some Principles of Procedural Reform (1908) 
4 id. 388, 491; A Practical Program of Procedural Reform (1910) Proc. IL. STATE 
Bar Ass’N 373; Principles of Practice Reform (1910) 35 A. B. A. REp. 635; 
Cardinal Principles to be Observed in Reforming Procedure (1912) 75 CENT. L. J. 
150. 

See also Taft, The Delays of the Law (1908) 18 YALE L. J. 28; Taft, Delays 
and Defects in the Enforcement of Law in the Country (1908) 187 NortH Am. 
Rev. 851; Taft, Needed Changes in Criminal Procedure (1911) 1 Proc. Acap. Pot. 
Scr. 620; and the messages of Presidents Roosevelt and Taft to Congress, to be 
found in 41 Conc. Rec. 22 (1906); 43 Conc. REc. 16, 20 (1908); 45 Conc. REc. 
25, 31 (1909). 

4 Mr. Everett P. Wheeler, chairman of the American Bar Association’s special 
committee on suggesting remedies for delay and unnecessary cost in litigation, 
conducted a continuous campaign for the adoption of ameliorating legislation. 
Among his writings on the topic are the following: Abuse of New Trials (1905) 
3 Micu. L. Rev. 257; The American Judiciary (1906) 18 GREEN Bac 14; The Re- 
vision of the Laws of the United States (1907) 5 Micu. L. Rev. 176; Appellate 
Jurisdiction (1907) 7 Cou. L. Rev. 248; The American Bar Association Recom- 
mendations as to Judicial Procedure (1909) 32 N. Y. Bar Ass’N REP. 32, (1909) 
21 GREEN Bac 57; Procedural Reform (1912) 18 Cas. AND Com. 661; Progress in 
Reform of Legal Procedure (1912) 12 Cor. L. Rev. 685; Reform in Legal Pro- 
cedure from the Practitioner's Standpoint (1912) 75 Cent. L. J. 144. See also the 
reports of the American Bar Association Committee on delays and unnecessary 
cost in litigation for this period. 

5 See Amidon, The Quest for Error and the Doing of Justice (1906) Proc. 
Minn. State Bar Ass’n 63, (1906) 40 Am. L. REv. 681, (1906) 83 OuTLOOK 601. 
See also Moore, The Quest for Error and the Doing of Justice (1906) 84 OuTLOOK 
75; and a symposium on the subject, The Quest of Error (1906) 84 OuTLOOK 258. 

A statute requiring the courts to consider only the substance of controversies 
was recommended in President Roosevelt’s address to Congress in 1906. See note 
3, supra. The American Bar Association soon advocated a statute requiring appel- 
late courts to disregard errors which did not affect the substantial merits of cases 
before them, though even this action was not taken without opposition. See 
(1909) 34 A. B. A. Rep. 83-84; (1910) 35 id. 56-65. The reform was urged for 
many years without success; it finally became a law as an amendment to § 269 of 
the Judicial Code by the Act of Feb. 26, 1919, c. 48, 40 Stat. 1181. It is now § 391 
of title 28 of the United States Code. For éxamples of the good results of this 
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of appellate court congestion; this was a subject, however, upon 
which there was very little agreement.° 

During all this period of discussion there were only a few sug- 
gestions that one cause of the difficulty might lie in the bulk of the 
record presented to the appellate court on appeal." When this 
possibility was mentioned it was presented in very general 
terms. Where recommendations concerning the size of the rec- 
ord were found, they had to do with the omission of immaterial 
and formal parts— nowhere, apparently, was there any sug- 
gestion that the record in federal appellate courts should be in 
narrative form.*® 

In 1911 Congress passed the Judicial Code.° This was, of 
course, of the utmost importance for its reérganization and codi- 
fication of the federal judicial system. But so far as the nature 
and contents of the record on appeal were concerned, it made no 





statute in practice see Hesse v. United States, 28 F.(2d) 770 (C. C. A. 9th, 1928) ; 
Murphy v. India Tire & Rubber Co., 29 F.(2d) 228 (C. C. A. 5th, 1928). In the 
ten years since its enactment, the statute has been cited nearly three hundred 
times. 

6 There are numerous articles dealing in some way with the problem. See 
Eastman, Law Reform (1906) Proc. N. H. Stare Bar Ass’N 249; Hirschl, Re- 
jorm in Legal Procedure (1908) 40 Cut. Lec. News 153; Lane, Dilatory Patent 
Procedure (1908) 20 GREEN Bac 503; Kellogg, The Law’s Delay (1909) 1 DOCKET 
126; Chadwick, Delays of Courts (1911) Proc. Wasu. State Bar Ass’N 107; 
Boston, Some Practical Remedies for Existing Defects in the Administration of 
Justice (1912) 61 U. or Pa. L. Rev. 1; Hartley, The Scientific Attitude Toward 
Reform in Procedure (1912) 75 Cent. L. J. 147; Hook, Burke, and Blount, The 
Struggle for Simplification of Legal Procedure (1913) 38 A. B. A. REP. 436, 445, 
456. For defenses of the old order, see (1906) 29 A. B. A. Rep. 55, 56; (1907) 
30 id. 505; Kinkead, American Civilization Produces Most Perfect Judicial System 
in the World Notwithstanding the Political Demagogues (1914) 59 Onto L. BULL. 
485. 

7 One book devoted a chapter to “ Delays in Appellate Courts,” but mentioned 
the record only in passing. Storey, THe Rerorm or LEGAL PROCEDURE (1911) 156. 
See also Breckenridge, The Federal Equity Practice (1911) 5 It. L. Rev. 545, 
549; Collier, “ One Judge Decisions” in Appellate Courts (1912) 75 Cent. L. J. 
87; Parker, The United States Courts (1910) N. J. Stare Bar Ass’N 47, 56. Sev- 
eral discussions of the size of the record had to do primarily with practice in the 
state courts. See (1909) Mo. Bar Ass’N 229; (1909) Proc. WasH. STATE Bar 
Ass’n 27; Carey, How to Simplify Procedure on Appeal (1912) 24 GREEN Bac 
136. 

8 Compare, however, (1908) Proc. Minn. State Bar Ass’n 77, 80, 81. 

® Act of Mar. 3, 1911, 36 Stat. 1087. For the legislative history of the Judicial 
Code, see FRANKFURTER AND LANDIS, THE BUSINESS OF THE SUPREME CourRT (1927) 
ce. III. 
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change in the situation which had previously existed. The record 
passed almost unmentioned.” In this situation it was not surpris- 
ing that the Supreme Court should announce a revision of the rules 
of practice in the subjects over which it had the power of regu- 
lation. But before considering the Court’s action it will be nec- 
essary to recapitulate briefly what had gone before; for the 
provisions in the Equity Rules of 1912 requiring the record to be 
presented in narrative form can be understood only if they are 
placed in their proper setting. They must be considered not as a 
single detached event, but as the culmination of a long series of 
changes and experiments beginning with the very formation of our 


government. 
II 


From 1789 to 1912, the history of the record on appeal in equity 
had Seen an initial bold stroke, soon discarded, followed by a series 
of vacillations and piecemeal amendments. In the old suit in 
chancery as it existed at the end of the eighteenth century, ordi- 
nary testimony was taken by deposition in answer to formal writ- 
ten interrogatories, before an examiner or special commissioner, 
except in a few special cases. The higher court passed on ques- 
tions of fact as well as law.** The Judiciary Act of 1789, on the 
contrary, provided that the mode of proof in cases both at law and 
in equity should be the same — by oral testimony and examination 
of witnesses in open court.’* Thus with a single gesture the old 
cumbersome chancery practice was swept away. Review was 
made equally simple. From 1789 to 1803 all judgments of what- 
ever kind could be reviewed only by writ of error;** but on appeal 
to the Supreme Court in equity, the circuit courts were required to 
cause the facts on which they founded their sentence or decree to 

10 The only change which the Code made in the law as it had remained since 
1877 had to do with the cost of printing the record in cases pending in the Supreme 
Court. See Act of Mar. 3, 1877, 19 Stat. 344, amended by § 254 of the Judicial 
Code, 36 Strat. 1160 (1911). This change simply made the statute law conform 
with what had been the rule of the Court since 1883. See rule 10(7) of the Su- 
preme Court rules of 1884, in 108 U.S. 573, 579. This was carried over into rule 
13(7) of the rules of 1928. See 275 U.S. 595, 606 (1928). 

11 y SmirH, CHANCERY PrRAcTICE (2d ed. 1837) 330, 356-77, 414-15, 422; 2 
id. 148-51; 2 Dantett, CHANCERY PRACTICE (1st ed. 1841) 422, 474-540, 666-67; 
3 id. 126. 12 Act of Sept. 24, 1789, 1 STAT. 73, c. 20, $ 30. 

18 Jd. $19. See Blaine v. Ship Charles Carter, 4 Dall. 22 (U. S. 1800); 
PuHItiirs, PRACTICE OF THE SUPREME Court (2d ed. 1874) 55. 
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appear fully on the record, either from the pleadings and decree 
itself, or from a statement of the case agreed to by parties or coun- 
sel, or, if they disagreed, from a statement of the case by the 
court.* The objection might be made that such review was inade- 
quate.*® But certainly, the course of a suit in equity must have 
been comparatively simple. 

In 1802, however, the return to the old system began. The 
federal Judiciary Act of that year provided that in all suits in 
equity the court might, in its discretion upon request of either 
party, order evidence to be taken by deposition.** A statute of 
the following year reinstated review by appeal in equity and pro- 
vided that on such appeal “a transcript of the bill, answer, deposi- 
tions, and all other proceedings whatsoever shall be transmitted to 
the Supreme Court.” *’ On appeal all oral testimony was to be 
set forth verbatim.** After a trial of not more than fourteen years, 
one experiment had been discarded and the other very much cur- 
tailed. The wisdom of review by writ of error in equity is argu- 
able; but surely the return to the old method of taking testimony 
was a backward step.*® 





14 Act of Sept. 24, 1789, § 22. See Wiscart v. Dauchy, 3 Dall. 321 (U. S. 
1796) ; Jennings v. Brig Perseverance, 3 Dall. 336 (U. S. 1797). 

15 Chief Justice Taney thought that the writ of error was “ inconvenient and 
embarassing ” when used to remove cases in equity. See Hemmenway v. Fisher, 
20 How. 255, 258 (U.S. 1857). And other judges were of like mind. See Wilson, 
J., dissenting, in Wiscart v. Dauchy, supra note 14, at 325-27; Paterson, J., in 
Jennings v. Brig Perseverance, supra note 14, at 337; Washington, J., in The San 
Pedro, 2 Wheat. 132, 141 (U. S. 1817). On the other hand, Chief Justice Ellsworth 
saw no inconvenience in the writ of error. See Wiscart v. Dauchy, supra note 14, 
at 329. 

16 Act of April 29, 1802, 2 Stat. 166, c. 31, §25. The journal of Congress 
throws no light on the purpose of this change. A summary of the history of the 
legislation in Congress is to be found in FRANKFURTER AND LANDIS, THE BUSINESS 
OF THE SUPREME CourT (1927) 30, n.84. . 

17 Act of Mar. 3, 1803, 2 STAT. 244, c. 93, § 2. See 12 ANN. CONG. 4009, 425, 426, 
525-30, 590 (1903); id. 208, 257, 263, 641, 643 (1803). There is nothing in the 
ANNALS OF ConcrEss to indicate where the change of mode of review was intro- 
duced, or what lay behind its introduction. Later cases suggested that the reform 
was necessitated by the inconvenience and inadequacy of the writ of error. See The 
San Pedro; Hemmenway v. Fisher, both supra note 15. 

18 Where the oral testimony appeared-merely in the form of judge’s notes, the 
Supreme Court reversed for further proofs. Mayor of New Orleans v. United 
States, 5 Pet. 449 (U.S. 1831). 

19 Compare answer of the Lord Chancellor of England to Mr. Justice Lurton 
in (1912) 26 Harv. L. REv. 99, 104. 
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The first equity rules, those of 1822,” promulgated under au- 
thority of an Act of 1792,” merely affirmed the status quo.”? But 
in 1842, under a statute of the same year,”* new rules were pro- 
mulgated,** under which examination by deposition and commis- 
sion became the usual thing, and oral testimony in open court was 
allowable only when the court in its discretion deemed it advis- 
able.*® At this time the record on appeal would contain testimony 
chiefly in the form of depositions, oral testimony appearing 
through a literal transcription. By a new rule adopted in 1861, 
oral testimony was transferred from open court to hearing before 
an examiner, but was made available to either party on giving 
written notice to the other, instead of being within the discretion 
of the judge. The examiner in such a case was to take down the 
testimony in the form of a narrative, except that he might take it 
by question and answer in special instances.*”* Whenever testi- 
mony was taken orally it would ordinarily now appear on appeal 
not verbatim, but in narrative form. But most of the testimony 
would ordinarily be taken by deposition; and all papers, exhibits, 
depositions, and other proceedings which were necessary to the 
hearing of the appeal had to appear at length in the record or the 
case would not be heard.” 


20 7 Wheat. v (U.S. 1822). 

21 Act of May 8, 1792, 1 Stat. 276, c. 137, § 2. 

22 Rules xxv, xxvi, and xxviii. The circuit courts were given power to make 
further rules not inconsistent therewith. Rule xxxii. 7 Wheat. at xi, xii, xiii. 

23 Act of Aug. 23, 1842, c. 188, §6, 5 STaT. 516, 518. 

24 y How. xxxix (1842). 

25 Rules Ixvii and Ixviii. 

26 Rule 67, 1 Black 7 (U.S. 1861). See Bischoffscheim v. Baltzer, 10 Fed. 1 
(C. C.S. D. N. Y. 1882). The rule was amended in 1869 (9 Wall. vii), and in 1890 
(139 U.S. 707). In 1874, § 30 of the Judiciary Act of 1789 was at last expressly re- 
pealed. Rev. Stat. §§ 862, 5596 (1874). 

27 Rev. Strat. § 698 (1874) ; Supreme Court rule 8(3), adopted Dec. term 1873, 
108 U.S. 576. But the transcript on appeal needed to contain only so much as was 
necessary to enable the appellate tribunal to decide the question before it, the burden 
being on the appellant to determine what should be included and what omitted. 
Nashua & Lowell R. R. v. Boston & Lowell R. R., 61 Fed. 237 (C.C. A. 1st, 1894). 
See also Teller v. United States, 111 Fed. rr9 (C. C. A. 8th, 1901). The appellee 
could then have certiorari to supply deficiencies. Merriman v. Chicago, D. & 
V. R. R., 120 Fed. 240 (C. C. A. 7th, 1903); Kansas v. Meriwether, 171 Fed. 39 
(C. C. A. 8th, 1909). Where the parties disagreed on what should be included, one 
district court held it had no jurisdiction to settle the question. Jn re A. L. Robert- 
shaw Mfg. Co., 135 Fed. 220 (E. D. Pa. 1905). Contra: Hoe v. Kohler, 27 Fed. 
145 (C. C. S. D. N. Y. 1886). 
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Rules of the Supreme Court of 1891, amending former Equity 
Rule 67, required question and answer form even where testi- 
mony was given orally before an examiner, unless the parties 
consented to a narrative statement.”* It would be interesting to 
know what lay behind the change; apparently the narrative form 
had proved unsatisfactory. An amendment of 1893 allowed the 
trial court in its discretion to permit the whole or any part of the 
testimony to be adduced orally in open court on final hearing.” 
It does not appear how the transcript of testimony taken in such 
manner was made.*° 

The Circuit Court of Appeals Act, while changing appellate 
jurisdiction, expressly continued in force the prior appellate pro- 
cedure.** Hence the Act of 1803 ** and the Supreme Court rules 
governed appeals to the Circuit Courts of Appeals.** Any gaps 
left by the Supreme Court rules were to be filled by Circuit Court 
of Appeals rules not inconsistent therewith.** With minor varia- 
tions in the circuits, the appellate procedure as to viva voce testi- 
mony remained unchanged down to 1912. 

Thus during the larger part of the history of our federal courts 
the question and answer form had been the rule in the equity appel- 
late record for both oral and written evidence. It is true that for 
the first few years, from 1789 to 1802, a brief narrative statement 
was all that went to the higher court. But during the long stretch 
from 1802 to 1861 everything was set out verbatim. And while in 
1861 there was a return to the narrative form as to oral evidence, 
from 1891 to 1912 the question and answer form again held full 
sway. Twice the narrative form had been attempted, wholly or in 
part, and twice discarded in favor of a more complete record. If 
experience were any guide one would have been led to believe that 
the narrative form had been tested and found wanting. 





28 144 U. S. 689 (1891); see Mears v. Lockhart, 94 Fed. 274 (C. C. A. 8th, 
1899). 

29 149 U.S. 792 (1893). 

80 See Southern Building & Loan Ass’n v. Carey, 117 Fed. 325 (C. C. W. D. 
Tenn. 1902). No doubt testimony in such a case would be taken by a court 
stenographer. 

81 Act of Mar. 3, 1891, c. 517, § 11, 26 Star. 826. 

82 This act was incorporated with slight modifications in Rev. Star. 
$698 (1874). 

33 The Philadelphian, 60 Fed. 423 (C. C. A. 1st, 1894). And see cases supra 
hotes 27~30, 384 Act of Mar. 3, 1891, c. 517, § 2, 26 Strat. 827. 
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This, then, was the situation which faced the Supreme Court in 
1912. Feeling the necessity for further action, the Court in that 
year appointed a committee consisting of Chief Justice White, 
Mr. Justice Lurton, and Mr. Justice Van Devanter to report on a 
possible revision of the equity rules.** While the Court was con- 
sidering the problem, a committee of the Bar of New York pre- 
pared a series of notes and questions designed to stimulate thought 
and comment on changes and additions in the rules; in all the 
many topics covered there was no mention of the advisability of 
the adoption of the narrative form.*® In the answers made by 
Lord Loreburn to questions put by Mr. Justice Lurton concerning 
the practice in England,* one of the matters discussed was the rec- 
ord on appeal, but there was not the least suggestion concerning a 
narrative record. Not only did the narrative record in federal 
equity practice pass substantially unthought of,** but in the period 





35 At the request of this committee, the several Circuit Courts of Appeals ap- 
pointed committees to prepare recommendations for modifications of the rules. 
For the members of these committees, see Hopkins, NEw. FepERAL Equity RULES 
(6th ed. 1929) ix-x. A joint meeting was held in Washington on October 5, 1911, 
and recommendations were filed with the Clerk of the Supreme Court. See (1912) 
Bar Ass’n City or N. Y. 149-53. Unfortunately very little of the proceedings and 
recommendations of these committees can be found, and it is consequently very 
difficult to trace the history of the many modifications which appeared in the new 
rules. 

Perhaps the earliest serious attempt to secure a revision of the equity rules was 
contained in a letter sent by the New York County Lawyers’ Association to bar 
associations throughout the country. See (1910) Proc. WasH. STATE Bar Ass’N 
41; (1911) id. 45. See also (1911) Bar Ass’n City or N. Y. 146; (1912) id. 
149-53; (1913) id. 158-60. 

86 See NoTEs AND QUERIES RELATING TO THE REVISION OF THE RULES OF PRACc- 
TICE FOR THE Courts oF Equity oF THE UNITED STATES (1911). The recommenda- 
tion which the committee of the Bar of New York presented to the Supreme Court 
contained no hint of a narrative record. See (1913) 36 Rep. N. Y. State Bar 
Ass’N app. 210. 

37 The Operation of the Reformed Equity Procedure in England (1912) 26 
Harv. L. REv. 99, 106. 

88 There were a few proposals to reduce the size of the record. Mr. H. H. 
Williams, an attorney in New York, did propose a rule providing for a narrative 
record in all cases, unless otherwise ordered by the trial judge. The committee of 
the Circuit Court of Appeals for the third circuit suggested a rule authorizing 
the appointment of an accountant to summarize the evidence for the courts in 
certain types of cases. The committee of the Circuit Court of Appeals for the 
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immediately preceding its adoption by rule of the Supreme Court 
it was being abandoned in state practice.” 

At last on November 4, 1912, the new Federal Equity Rules 
were announced.*® In many respects the new rules effected great 
reforms ** which occasioned no great surprise and have in general 
met with quite uniform approbation. But rules 75 and 76 were 
quite unheralded, and their career has been marked by a curious 
mixture of praise and disapproval. 

The first section of rule 75 places on counsel for the appellant 
the duty of indicating the portions of the record to be included in 
the transcript on appeal; the appellee may then indicate additional 
portions to be included. Section (b) is the novel part of the rule. 
It provides that, 


“ The evidence to be included in the record shall not be set forth in 
full, but shall be stated in simple and condensed form, all parts not 
essential to the decision of the questions presented by the appeal being 
omitted and the testimony of witnesses being stated only in narrative 
form, save that if either party desires it, and the court or judge so 
directs, any part of the testimony shall be reproduced in the exact words 
of the witness. . . .” 


The duty of condensing the evidence is put upon the appellant; the 
other parties are to present their objections to the trial court, and 
the statement as finally settled and approved becomes the record 
on appeal. 





seventh circuit recommended that some steps be taken to reduce the size of the 
record. For the information in this footnote we are indebted to the kindness of 
Mr. William J. Hughes, of Washington, who was secretary to the committee of 
the Justices at the time the proposed changes in the rules were being considered. 

88 The Committee on Law Reform of the New York State Bar Association in 
1910 recommended legislation dispensing with the narrative record, and their re- 
port was adopted unanimously by the Association. See (1910) 33 Rep. N. Y. 
State Bar Ass’N 96-99, 155. The legislature did away with the narrative form of 
record in non-capital criminal cases in the following year. See N. Y. Laws 1911, 
c. 667. The Association continued to recommend that the narrative record be 
abolished in all cases. See (1912) 35 Rep. N. Y. State Bar Ass’n 496; (1913) 36 id. 
app. 210 et seq. 40 The rules are printed in 226 U. S. 649-73 (1913). 

41 The abolition of rule days by rule 2 removed one of the most pernicious 
causes of delay in equity cases. A great step forward was the requirement of rule 
46 that testimony in equity be taken in open court. See Day, Open Court Trial 
in Patent Cases (1918) 43 A. B. A. Rep. 443; cf. Dike, The Trial of Patent Ac- 
countings in Open Court (1922) 36 Harv. L. Rev. 33. Equity pleading was 
greatly simplified by rules 18, and 25-35. 
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Rule 76 directs that formal and immaterial parts of all papers 
are to be omitted from the record. It then continues, 


“ and for any infraction of this or any kindred rule the appellate court 
may withhold or impose costs as the circumstances of the case and the 
discouragement of like infractions in the future may require. Costs for 
such an infraction may be imposed on offending solicitors as well as 
parties.” 


The rule concludes with a provision that if anything material to 
either party is omitted by accident or error, the appellate court 
may have the omission corrected by a supplemental transcript.*” 

The adoption of the equity rules naturally attracted wide atten- 
‘ tion from the legal profession.** Considerable comment appeared 
at the time, but even where the new rules were discussed in some 
detail little attention was paid to rules 75 and 76.** One author, 
indeed, did express his opinion that rule 75 


“ imposes a new burden on the bar in the preparation of appeal records. 
The difficulty of fairly reducing testimony to narrative form will prob- 
ably impose an expense for counsel fees upon litigants which will more 
than counterbalance any saving of transcript and printing costs upon 


appeal.” *°. 





42 Rule 77 provides that the parties may with the approval of the trial judge 
prepare and sign an agreed statement of the case which shall be certified to the 
appellate court as the record on appeal. This provision is apparently not utilized 
to any great extent. In a few cases there is a brief reference that “the record 
has been prepared in accordance with rule 77.” See Home Bond Co. v. McChes- 
ney, 210 Fed. 893 (C. C. A. 6th, 1914) ; Swindell v. Youngstown Sheet and Tube 
Co., 230 Fed. 438 (C. C. A. 6th, 1916) ; Road Improvement Dist. v. Missouri Pac. 
R. R., 275 Fed. 600 (C. C. A. 8th, 1921); Priest v. Wells, 282 Fed. 57 (C. C. A. 
8th, 1922). In Quagon v. Biddle, 5 F.(2d) 608 (C. C. A. 8th, 1925), the court 
refused to consider evidence stated in briefs in the absence of the approval of the 
trial judge as required by rule 77. 

43 The rules were widely printed. See, e.g., (1912) 75 Cent. L. J. 381-06; 
(1912) 45 Cut. Lec. News 27; (1913) 18 Va. L. Rec. 641-63. Occasionally 
there were brief comments on the changes which had been made. See (1912) 75 
Cent. L. J. 381, 399; (1913) 16 Law Notes 165. The American Bar Association 
contented itself with listing these changes in its annual report without criticism or 
approval. See (1913) 38 A. B. A. Rep. 548. 

44 See Lane, One Year Under the New Federal Equity Rules (1914) 27 Harv. 
L. Rev. 629; Clark, The New Federal Equity Rules (1914) 7 Matne L. Rev. 260; 
Bunker, The New Federal Equity Rules (1913) 11 Micu. L. Rev. 435; Talley, The 
New and the Old Federal Equity Rules Compared (1913) 18 Va. L. Ree. 663. 

45 Hopxins, THE New Feperat Eourry Ruts (1st ed. 1913) 197, (6th ed. 


1929) 293. 
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Another writer, a federal judge, expressed himself somewhat 
differently. He said, 


“ While there may be grave objections to the requirement that the testi- 
mony be put into narrative form, as there has been to the state practice 
in that respect, it is thought that the rule will furnish a measure of relief 
against the present enormous expense incident to the transcription and 
printing of a voluminous record.” *¢ 


Perhaps the most accurate expression of contemporary opin- 
ion was made by quoting the words of Sir Roger de Coverley: 
“Much might be said on both sides.” ** But in general the refer- 
ences to these rules were casual and insignificant. It is certainly 
true that their adoption did not give rise to a storm of protest from 
the bar; if one were to confine his reading to publications other 
than cases he would be inclined to think that the narrative form 
had at least been accepted — perhaps approved — by the profes- 
sion. What little additional information may be gained from the 
cases tells a somewhat different story. 


IV 


When the Circuit Courts of Appeals were formed in 1891, each 
adopted a set of rules; ** though, with a few variations, the rules 
as adopted were the same in each circuit. Concerning the record 
on appeal they provided that, 


“No case will be heard until a complete record, containing in itself, 
and not by reference, all the papers, exhibits, depositions, and other pro- 
ceedings, which are necessary to the hearing in this court, shall be 
filed.” 4° 


46 Dietrich, The New Federal General Equity Rules (1913) 76 CENT. L. J. 
281, 287. A similar opinion was expressed in Hagerman, The New Equity Rules 
(1913) 47 Am. L. REV. 230, 256. 

47 Bishop, The New Rules of Practice for the Courts of Equity of the United 
States (1913) 4 BENCH AND Bar (N.S.) 16, 23, (1913) 45 Cut. Lec. News 254, 
255. Vinson, The New Federal Equity Rules (1913) 76 Cent. L. J. 212, said the 
rules “ may easily be followed.” Judge Amidon was more forceful. He mentioned 
the burden on litigants caused by long records, and said, “ The new rules deal 
heroically with that subject.’ Amidon, The New Federal Equity Rules (1913) 1 
Docket 891, 894, (1913) 77 CENT. L. J. 29, 30, (1913) 45 Cut. Lec. News 415, 416. 

48 These rules, with the variations and amendments adopted in each circuit, are 
set’ out in 47 Fed. iii-xiv (1891). Additional amendments in the fourth and 
seventh circuits are indicated in 48 Fed. iii-v (1892). 

48 Rule 14(3). The form of this rule was slightly varied by amendment in 
the seventh and eighth circuits. See 150 Fed. ci (1907) ; 188 Fed. x, xi (1911). 
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In the light of practice and the Supreme Court rules at the 
time this rule was adopted, it is obvious that it left no room for a 
narrative record. 

One would have supposed that when the Supreme Court pre- 
scribed the narrative record by adopting Equity Rules 75 and 
76, the Circuit Courts of Appeals would have conformed their 
regulations to the rules of the Supreme Court, and that so far as 
their rules were not consistent with Equity Rules 75 and 76, the 
old Circuit Courts of Appeals rules would have been amended or 
discarded. But with one exception the fact has been otherwise. 
In eight circuits the rules have remained unchanged.” The only 
attempt to conform with the rules of the Supreme Court was made 
by the Circuit Court of Appeals for the sixth circuit. That 
court, in 1913, shortly after the promulgation of the new Federal 
Equity Rules by the Supreme Court, amended its rules, expressly 
incorporating the new rule 75, and directing that practice before 
it should correspond to that established by the Supreme Court.” 
Of course there is no doubt that the Supreme Court’s Equity 
Rules of their own force superseded any inconsistent provisions 
in the rules of the Circuit Courts of Appeals.** Nevertheless, it is 
significant that in only one circuit was it thought expedient even 
to strike these inconsistent portions out of the circuit rules. 

With such a lack of interest displayed in the matter by the in- 
termediate federal courts, it is not surprising that there have been 
very few cases involving the rules. In all, the rules concerning the 
narrative form of record have been discussed or referred to by the 
Supreme Court in eight cases.°** Of these few were much more 
than passing references. The rules have been considered by the 





50 See pp. 488-89, supra. 
51 The complete rules of the various Circuit Courts of Appeals with amendments 


may be found in 4 Foster, Feperat Practice (6th ed. 1922) 4665-4723; BEECHER, 
FEDERAL RuLE Book (1917) 47-283. 

52 Rule 15(3), 202 Fed. v, ix—x (1913). 

53 See p. 501, infra. 

54 Louisville & Nashville R. R. v. United States, 238 U. S. 1 (1915); United 
States v. U. S. Steel Corp., 240 U. S. 442 (1916) ; Newton v. Consolidated Gas Co., 
258 U.S. 165 (1922); City of Houston v. Southwestern Bell Tel. Co., 259 U. S. 
318 (1922); Barnette v. Wells Fargo Nevada Nat. Bank, 270 U. S. 438 (1926); 
Patterson v. Mobile Gas Co., 271 U. S. 131 (1926); Barber Asphalt Paving Co. v. 
Standard Asphalt & Rubber Co., 275 U. S. 372 (1928); Fairbanks, Morse & Co. 
v. American Valve & Meter Co., 276 U. S. 305 (1928). 
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various Circuit Courts of Appeals in thirty-one reported opin- 
ions; °° in a few others they have been mentioned.*® Of these 
opinions only one came from any one of the first four circuits.*” 
Chronologically, the cases have been very evenly divided. Except 
in 1915 and 1921 there has been at least one reported case every 
year since the rules were adopted; in no year have there been more 
than four cases. The conclusion seems to be that either the rules 
have been well understood and followed, or else that they have 
been ignored by courts and counsel alike. 

The cases have been on numerous disconnected points, gener- 
ally concerning some question in the administration of the rules.*® 
It was early suggested that the courts might avail themselves of 
the provision of rule 76 allowing the imposition of costs on 
offending parties or counsel.*® The earliest mention of the rules in 
a Supreme Court opinion was a commendation of counsel for their 
compliance with the provision requiring narrative form.® In sev- 





55 These cases are cited in notes 57-67, infra. 

56 Bacon v. Neill, 283 Fed. 717 (C. C. A. 9th, 1922) ; Idaho Irrigation Co., Ltd. 
v. Gooding, 285 Fed. 453 (C. C. A. oth, 1922); Simmons v. Stern, 9 F.(2d) 256 
(C. C. A. 8th, 1925) ; McHale v. Hull, 16 F.(2d) 781 (C. C. A. 7th, 1927); The 
Zev, 28 F.(2d) 864 (C. C. A. oth, 1928) ; cf. Linde Air Products Co. v. Morse Dry 
Dock & Repair Co., 246 Fed. 834 (C. C. A. 2d, 1917). 

57 In Buessel v. United States, 258 Fed. 811, 822 (C. C. A. 2d, 1919), the defend- 
ant appealed when he should have taken error. The court held that even if the Act 
requiring an appeal to be considered as a writ of error in a proper case did apply, 
still the transcript could not be received as all the testimony appeared in the words 
of the witnesses contrary to rule 75. 

See also United States v. Motion Picture Patents Co., 230 Fed. 541 (E. D. Pa. 
1916), a decision which was in substance reversed in United States v. U. S. Steel 
Corp., 240 U. S. 442 (1916). See note 69, infra. 

58 On the general subject of the application of the rules, see Dosie, FEDERAL 
JURISDICTION AND PROCEDURE (1928) 906-10. 

59 Pittsburgh, C., C. & St. L. Ry. v. Glinn, 208 Fed. 989 (C. C. A. 6th, 1913). 
In Garland v. Quinn, 242 Fed. 267 (C. C. A. 6th, 1917), the appellant prevailed on 
the merits but was denied the costs of printing the record because it had not been 
prepared in narrative form. 

6° Louisville & Nashville R. R. v. United States, 238 U.S. 1 (1915). The Court 
said, “ This most commendable practice not only saved the expense of printing many 
volumes of testimony, but saved the substantial points in the case from being sub- 
merged in a flood of testimony. ... The practice is also in compliance with the 
spirit of the new Equity Rules (75, 76, 77) which call for just such a winnowing 
out of the useless; the presentation of only the relevant parts of exhibits, documents, 
tables, and reports; the elimination of all reduplications . . . and a condensation 
into narrative form of what is material to the then issue before the court.” 238 U.S. 
at 10-11. 
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eral cases the courts have expressed their disapproval of a failure 
to follow the rules,” and in some of these they have inflicted some 
penalty on the offending party.°* Only once in the reported 
cases, however, has the offense caused the final dismissal of an 
appeal; °* never has it been ultimately fatal to a consideration of 
the case on the merits.** It has become settled that the trial 
judge’s approval of the record need not be obtained during the 
term in which the trial was held.*° On the question whether the 





61 In Newton v. Consolidated Gas Co., 258 U.S. 165 (1922), a record of twenty- 
one volumes totalling over 20,000 pages was presented to the Court. This was 
severely criticized. “ This is indefensible practice which we shall hereafter feel at 
liberty to punish to the limit of our discretion— possibly by dismissal of the 
appeal.” 258 U.S. at 174. 

In several cases the Circuit Courts of Appeals have criticized records which were 
presented to them, but have found circumstances which have led them to refrain 
from imposing any penalty. Coxe v. Peck-Williamson Heating & Ventilating Co, 
208 Fed. 409 (C. C. A. 5th, 1913); Im re General Equity Rule 75, 222 Fed. 884 
(C. C. A. 6th, 1914); Firestone Tire & Rubber Co. v. Seberling, 235 Fed. 891 
(C. C. A. 6th, 1916) ; Roberts Cone Mfg. Co. v. Bruckman, 255 Fed. 957 (C. C. A. 
8th, 1919) ; Brictson Mfg. Co. v. Close, 280 Fed. 297 (C. C. A. 8th, 1922) ; Buckeye 
Cotton Oil Co. v. Ragland, 11 F.(2d) 231 (C. C. A. 5th, 1926) ; Moss v. Gilchrist- 
Fordney Co., 24 F.(2d) 931 (C. C. A. 5th, 1928). 

62 In City of Houston v. Southwestern Bell Tel. Co., 259 U. S. 318 (1922), the 
Court refused to consider an assignment of error which involved an examination of 
a record made up in violation of rule 75. In Patterson v. Mobile Gas Co., 271 U.S. 
131 (1926), the Court refused to examine the evidence, but confined itself to a 
consideration of “ the pleadings, the master’s report, the opinions and the decrees.” 
271 U.S. at 133. See also Roxana Petroleum Co. v. Rush, 295 Fed. 844 (C. C. A. 
sth, 1924) ; In re Wilson, 16 F.(2d) 177 (C. C. A. 7th, 1926). See also note 64, 
infra. 

63 Wade v. Leach, 2 F.(2d) 367 (C. C. A. 5th, 1924). The court laid emphasis 
on the additional failure to serve a precipe with the appellee, showing the portions 
of the record to be included. 

64 In Barber Asphalt Paving Co. v. Standard Asphalt & Rubber Co., 16 F.(2d) 
751 (C. C. A. 7th, 1926), the court affirmed the judgment below for a failure 
to comply with the rules. This was reversed by the Supreme Court. 275 U. S. 
372 (1928). A similar case is Fairbanks, Morse & Co. v. Am. Valve & Meter Co., 
18 F.(2d) 716 (C. C. A. 7th, 1926), rev’d, 276 U. S. 305 (1928). These cases are 
considered infra, pp. 499-502. In several other unreported cases at this time the 
seventh Circuit Court of Appeals affirmed decrees for failure to present a narrative 
record, but in these cases a petition for rehearing was granted, and ultimately the 
record was sent back to the district court to be prepared in accordance with the 
rules. See Brief for Petitioner (pp. 30-31), in Barber Asphalt Paving Co. v. Stand- 
ard Asphalt & Rubber Co., supra. One of these cases was Clark Mfg. Co. v. Tablet 
& Ticket Co. (C. C. A. 7th, 1926), cited by Alschuler, J., dissenting in Fairbanks, 
Morse & Co. v. American Valve & Meter Co., 18 F.(2d) 716, 718 (C. C. A. 7th, 
1926), and printed in the Brief for the Petitioner, supra, at pp. 33-38. 

65 Barber Asphalt Paving Co. v. Standard Asphalt & Rubber Co., 275 U.S. 372 
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trial judge’s approval must be obtained even though opposing 
counsel are agreed, there has been some difference of opinion.® 
The type of case in which the rule should be applied has been dis- 
cussed in a few opinions.” 

It is readily seen that the courts have nearly always interpreted 
the rules with great liberality.°° In 1916 a district judge refused 
to approve a record which was not in the proper form, even 
though most of it had been printed before the rules in question 





(1928). There had been substantial agreement on this point before the Supreme 
Court’s decision. Jn re General Equity Rule 75, 222 Fed. 884 (C. C. A. 6th, 1914) ; 
Struett v. Hill, 269 Fed. 247 (C. C. A. 9th, 1920) ; Sussex Land & Live Stock Co. v. 
Midwest Refining Co., 294 Fed. 597 (C. C. A. 8th, 1923). But see Wong Keow v. 
United States, 215 Fed. 95 (C. C. A. 7th, 1914). 

66 In Garland v. Quinn, 242 Fed. 267 (C. C. A. 6th, 1917), the court said the 
failure to secure the approval of the trial judge would be disregarded except as to 
costs. See also Vanderburgh v. Truscon Steel Co., 277 Fed. 345 (C. C. A. 6th, 
1922); Carson v. Hurt, 250 Fed. 30 (C. C. A. 5th, 1918) ; In re Jewell Electrical 
Instrument Co., 283 Fed. 978 (C. C. A. 7th, 1922). It has been held that a record 
would not be considered in any way unless it bore the certificate of approval of 
the trial judge. Wong Keow v. United States, supra note 65; Buessel v. United 
States, 258 Fed. 811 (C. C. A. 2d, 1919) ; see United States v. Great Northern Ry., 
254 Fed. 522 (C. C. A. oth, 1918) ; Woods v. First Nat. Bank, 16 F.(2d) 856, 859 
(C. C. A. oth, 1927). It is interesting to note that under Supreme Court Ad- 
miralty Rule 49(iv), 254 U.S. 702 (1920), the approval of the trial judge is not 
required when the parties agree on any portion of the record. 

A statement of the evidence certified by the trial judge is presumed to contain 
all the evidence essential to the consideration of the case on appeal. Ralston 
Purina Co. v. Western Grain Co., 23 F.(2d) 253 (C. C. A. 5th, 1928). 

67 In Hewitt v. Equitable Life Assurance Society, 8 F.(2d) 706 (C. C. A. oth, 
1925), it was held that an appeal from an action on an insurance policy was not 
made subject to the requirements of rule 75, because an equitable defense was inter- 
posed. In Nat. Harness Manufacturers’ Ass’n v. Fed. Trade Comm., 261 Fed. 170 
(C. C. A. 6th, 1919), it was said that the provision requiring a narrative record 
should be applied by analogy to proceedings to review an order of the Federal 
Trade Commission. 

Particular difficulty has been felt in applying the rule when the record has been 
printed in question and answer form for the use of the trial court. In Stennick v. 
Jones, 282 Fed. 161 (C. C. A. oth, 1922), the court accepted such a record, after 
finding that its use would not be prejudicial to the appellee. See also notes 69-70, 
infra. 

68 It would probably be more accurate to say that the requirements of rule 75 
have been disregarded in many of the circuits. For instance, in Lehigh Valley R. R. 
v. State of Russia, 21 F.(2d) 396 (C. C. A. 2d, 1927), in two cases tried together the 
record presented was contained in 17 volumes, totalling 6948 pages. 

It was said prior to the Supreme Court’s decision of the Barber Asphalt case 
that in the first, second, third, eighth, and ninth circuits substantially all records in 
equity went up by order of the district judge, without condensation of the testi- 
mony, that this had been the practice in the seventh circuit until the unexpected 
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were adopted.*® A few months later a similar case came before 
the Supreme Court, and that court directed that the record under 
such circumstances should be approved.” When the circum- 
stances have shown that the violation of the rule was done in good 
faith, the improper record has been accepted.”* In one case in the 
Supreme Court, the record, due to its shortening in compliance 
with the rules, failed to show affirmatively that the necessary 
basis for federal jurisdiction existed. The case had been removed 
from a state court, and the Supreme Court held that it would 
presume from the nature of the controversy that there was a 
proper basis for the removal.”* This decision was made in spite 
of a firmly settled rule of more than a hundred years’ standing 
that the basis of federal jurisdittion must affirmatively appear in 
the record.”* A 

When the courts have spoken about the rules requiring the 





decision there in the Barber Asphalt case, and that only in the fourth, fifth, and 
sixth circuits were the records considerably condensed on appeal. Brief for Peti- 
tioner (pp. 9-11), in Barber Asphalt Paving Co. v. Standard Asphalt & Rubber 
Co., 275 U. S. 372 (1928). In its opinion in the Barber Asphalt case, the Court 
said: ‘The Court of Appeals for the Seventh Circuit continued to be uniformly 
indulgent until it came to decide this case. There may have been some scolding 
before, but not in the court’s opinions. It was a common practice in that circuit 
for the judges, circuit as well as district, to direct that all the testimony be repro- 
duced in the words of the witnesses.” 275 U.S. at 386. But see Evans, J., in 
Clark Mfg. Co. v. Tablet & Ticket Co., supra note 64, at 34: “ For fourteen years 
the courts have appealed to the bar to comply with the rule.” 

69 United States v. Motion Picture Patents Co., 230 Fed. 541 (E. D. Pa. 1916). 
The Supreme Court allowed an application for mandamus to be filed, but after 
the decision in United States v. U. S. Steel Corp., 240 U.S. 442 (1916), this was 
dismissed on motion of the petitioner. Ex parte Motion Picture Patents Co., 241 
U. S. 691 (1916). 

70 United States v. U. S. Steel Corp., 240 U.S. 442 (1916). In this case the testi- 
mony was contained in thirty volumes, totalling 12,151 pages. Of this, fourteen vol- 
umes, including 5,969 pages, contained testimony taken before rule 75 became 
effective. 

71 Buckeye Cotton Oil Co. v. Ragland, 11 F.(2d) 231 (C. C. A. 5th, 1926). In 
California Fruit Growers’ Exchange v. Blake, Moffitt & Towne, 19 F.(2d) 467 (C. 
C. A. 9th, 1927), the court denied a motion to dismiss the appeal, saying that the 
record “ sufficiently ” conformed to the proper practice. See also Goodwin v. United 
States, 295 Fed. 856 (C. C. A. 6th, 1924); L. A. Westermann Co. v. Dispatch 
Printing Co., 233 Fed. 609, 612 (C. C. A. 6th, 1916). But see Buessel v. United 
States, 258 Fed. 811, 822 (C. C. A. 2d, 1919). 

72 Barnette v. Wells Fargo Nevada Nat. Bank, 270 U. S. 438 (1926). 

73 See Friendly, The Historic Basis of Diversity Jurisdiction (1928) 41 Harv. L. 
Rev. 483, 505. See also (1926) 40 Harv. L. Rev. 135. 
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narrative statement of evidence, they have spoken very firmly; 
they have said that the rules must be enforced. But when they 
have acted, they have been very lenient. They have frequently 
threatened; occasionally they have imposed minor penalties. But 
on the other hand it has apparently been the uniform practice in 
many circuits to disregard the rules. It seems that this was the 
situation in the seventh circuit until 1926. Late in December of 
that year, quite without warning, this court decided to enforce 
the rule with unexampled severity. In Barber Asphalt Paving 
Co. v. Standard Asphalt & Rubber Co.,"* the record was pre- 
sented as approved by the trial judge in question and answer 
form. The appellate court did not scold; it did not talk severely 
and then decide the case; it did not dismiss the appeal. Instead, 
it affirmed the decree of the court below, thus depriving the appel- 
lant of a consideration of its case on its merits.“° Within the next 
few weeks like action was taken in several other cases, but in each 
of these a petition for a rehearing was filed and allowed, and the 
case sent back for correction of the record.“* In the Barber 
Asphalt case a petition for rehearing was filed, but the court de- 
clined to reconsider its decree, and the appellant found itself sub- 
ject to a judgment of nearly $1,000,000, imposed on it by the 
appellate court without regard to the substantial merits of the 
controversy. In this situation the Barber Asphalt Paving Com- 
pany applied to the Supreme Court for a writ of mandamus to 
compel the Circuit Court of Appeals to allow the correction of the 
record and a reconsideration of the case. This the Supreme Court 
denied.” On the same day, however, it granted certiorari.”* Less 
than nine months later it made known its decision in the case.” 





7 16 F.(2d) 751 (C. C. A. 7th, 1926), rev’d, 275 U.S. 372 (1928). 

75 Affirmance of a decree for failure to present the testimony in narrative form 
was not without precedent in state practice. See, e.g., Price v. Swartz, 49 Ind. App. 
627, 97 N. E. 938 (1912) ; O’Keefe v. Omlie, 17 N. D. 404, 117 N. W. 353 (1908). 
See (1912) 75 Cent. L. J. 384. See also Brief for the Respondent (pp. 44-45), in 
Barber Asphalt Paving Co. v. Standard Asphalt & Rubber Co., 275 U.S. 372 (1928). 

76 See Petition for Mandamus (p. 14), in Ex parte Barber Asphalt Co., 274 
U.S. 711 (1927). 

77 Ex parte Barber Asphalt Co., 274 U.S. 711 (1927). 

78 Barber Asphalt Paving Co. v. Standard Asphalt & Rubber Co., 274 U. S. 
728 (1927). 

79 Barber Asphalt Paving Co. v. Standard Asphalt & Rubber Co., 275 U.S. 372 
(1928). See (1928) 13 Iowa L. REv. 471. 
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The opinion was written by Mr. Justice Van Devanter, one of 
the committee of the Court which had charge of the drafting of the 
Equity Rules.*° He began by relating in detail the long and 
tedious history of the case. It was a patent infringement suit, 
started in 1916.** Until the sudden action of the seventh circuit 
in 1926 it had had a slow and colorless career before court and 
master. Early in 1924 the district court entered a decree in favor 
of the plaintiff; a few months later an appeal was allowed to the 
Circuit Court of Appeals. By successive orders of the trial judge, 
however, the time for filing a transcript of the evidence in the 
Court of Appeals was enlarged a year. The transcript was finally 
filed, but early in 1926 it was remanded to the district court in 
order that it might be properly certificated. The record as finally 
presented to the Circuit Court of Appeals consisted of nearly 
five thousand printed pages contained in nine volumes. There 
had been no appreciable attempt at condensation, except that 
some exhibits had been omitted. 

The first problem considered in the opinion was that raised by 
the Act of February 13, 1911,°* passed by Congress just before the 


enactment of the Judicial Code. It was there provided * that 
the transcript should contain “such part or abstract of the proofs 
as the rules of such circuit court of appeals may require, and in 
such form as the Supreme Court of the United States shall by rule 





80 See p. 490, supra. 

81 An early stage of the case is reported in Standard Asphalt & Rubber Co. v. 
Barber Asphalt Paving Co., 240 Fed. 749 (S. D. Ill. 1917). 

82 36 Stat. gor, 28 U.S. C. §§ 865, 866 (1926). See 45 Conc. REc. 1901, 7930, 
8865 (1910) ; 46 id. 1209, 2011 (1911). Legislation similar in purpose but consider- 
ably different in detail had been recommended by the American Bar Association. 
See (1909) 34 A. B. A. Rep. 83-84, 587, 609; (1910) 35 id. 56-65, 614, 622. The 
statute as passed, however, was drafted by a member of the Washington State Bar 
Association and recommended by that body. See (1910) Proc. WasH. STATE Bar 
Ass’N 39, 41; (1911) id. 44. The American Bar Association’s committee was some- 
what displeased, and mildly criticised the bill as passed. See (1911) 36 A. B. A. Rep. 
448, 455. 

83 Provisions of this statute relating to fees gave rise to some litigation. See 
Rainey v. W. R. Grace & Co., 231 U. S. 703 (1914); Colt’s Patent Firearms Mfg. 
Co. v. N. Y. Sporting Goods Co., 186 Fed. 625 (C. C. A. 2d, 1911) ; Smith v. ° 
Farbenfabriken of Elberfeld Co., 197 Fed. 894 (C. C. A. 6th, 1912) ; Sarfert Co. v. 
Chipman, 205 Fed. 937 (E. D. Pa. 1913); In re Burr Mfg. Co., 215 Fed. 898 
(C. C. A. 2d, 1914) ; Meyers v. United States, 218 Fed. 372 (C. C. A. 2d, 1914). 
See also Lovell-McConnell Mfg. Co. v. Automobile Supply Mfg. Co., 235 U. S. 383 
(1914) ; cf. Dickson v. Brown, 9 F.(2d) 63 (C. C. A. 5th, 1925). 
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prescribe. . . .” Counsel argued before the Supreme Court that 
the effect of this provision was to allow the Court to control only 
the form in which the printing was to be done, and that in effect 
it deprived the Court of the power to regulate the contents of the 
record before the Circuit Courts of Appeals. This argument Mr. 
Justice Van Devanter dismissed in a satisfying manner, though 
perhaps his construction of the statute may be hard to reconcile 
with a literal reading of its words. “ But the context makes for 
a broader application,” he said. “ We think . . . that the clause 
makes it rather plain that there was no purpose to withdraw from 
this Court the power of regulation on which rule 75b depends.” *° 

Another contention advanced was likewise disposed of in short 
order. The record as presented in the case had all been approved 
by the trial judge. The failure to reduce the evidence to narrative 
form was said to fall within the exception of rule 75, providing 
that if “the court or judge so directs, any part of the testimony 
shall be reproduced in the exact words of the witness.” The reply 
to this argument was clear: 


“ Manifestly the excepting clause is intended to have only a limited 


operation and to be applied in the course of the required condensation 
and narration, as special occasion therefor arises. Its purpose is to 
provide for the exact reproduction of such parts of the testimony as need 
to be examined in that form to be rightly appreciated. As to other parts 
of the evidence it neither qualifies nor relaxes the direction for condensa- 
tion and narration.” °° 


The Court showed clearly that it did not intend to condone the 
violation of the rules. But the uniform indulgence of the Circuit 
Court of Appeals for the seventh circuit until its decision in this 
case made a situation in which there was some excuse for the 
failure of counsel to reduce the record to narrative form. 


“ When the particular situation in the Seventh Circuit is considered, 
we think it is apparent that the Court of Appeals passed the bounds of a 





84 That the contemporaneous construction may have been so limited is perhaps 
indicated by the order adopted by the Supreme Court on March 13, 1911, in com- 
pliance with the provisions of the statute. See Rainey v. W. R. Grace & Co., 231 
U. S. 703, 708 (1914). This order provided that rule 31 of the rules of the Court 
should apply to all records printed under the Act of Feb. 13, 1911. Rule 31 dealt 
solely with size, style, and other matters of external form. See 222 U. S. app. 36. 

85 275 U.S. at 382. 86 275 U.S. at 383. 
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sound discretion in affirming the decree, because of the transgression, 
and that, upon proper terms, it should have remitted the transcript to 
the district court to the end that a further opportunity might be had to 
comply with the equity rule. Such a remission should still be made, 
care being taken to require that the proceedings under the rule be con- 
ducted with reasonable dispatch.” ** 


Similar action was taken a few weeks later in Fairbanks, Morse 
& Co. v. American Valve & Meter Co.** involving substantially 
the same question. 

The position of the Court has thus been made clear. The rules 
are to be enforced according to their terms. That this should be 
so, seems sufficiently obvious. Yet it seems equally obvious that 
the announcement of the rules by the Supreme Court in 1912 
should have been a clear enough indication of the views of the 
Court in a field in which it had authority to act. In spite of the 
rules, however, they have been followed but rarely except in a 
few of the circuits. It remains to be seen whether the firm pro- 
nouncement of the Supreme Court will have any effect on the 
practice in these heretofore wayward Circuit Courts of Appeals. 


V 


From all that was written before and shortly after the adoption 
of these rules it seems that three reasons may be advanced in 
favor of the requirement of the narrative form in presenting the 





87 275 U.S. at 387. Because of the failure to reduce the record to narrative 
form, the appellant was required “ to pay into the Court of Appeals five thousand 
dollars for the benefit of the appellee by way of reimbursing it for counsel fees 
and expenses incurred in securing the elimination of the irregular and objectionable 
statement of the evidence; and also to pay .. . the costs.” Ibid. 

88 276 U.S. 305 (1928). Six days after the Barber Asphalt opinion, the Court 
ordered the parties in the Fairbanks Morse case to show cause why the latter case 
should not be disposed of in accordance with the Barber Asphalt decision. Fair- 
banks, Morse & Co. v. Am. Valve & Meter Co., 48 Sup. Ct. 206 (U.S. 1928). Two 
months later the opinion was delivered, again by Mr. Justice Van Devanter. He 
treated the case as substantially identical with the Barber Asphalt case and in 
the main contented himself with referring to the opinion in the prior case. Since, 
in the Fairbanks case, the record had been prepared by stipulation of counsel, the 
Supreme Court treated both parties as at fault and left each to pay his own costs 
in the Supreme Court and in the Circuit Court of Appeals up to that time. 

This case also had a long career in the courts. An earlier stage is reported in Am. 
Valve & Meter Co. v. Fairbanks, Morse & Co., 249 Fed. 234 (C. C. A. 7th, 1917). 








NARRATIVE RECORD IN FEDERAL EQUITY APPEALS 503 


record in an equity case to the appellate court: (1) It is urged 
that the narrative form saves large sums in the expense of print- 
ing the record.*® (2) It is apparent that long records must con- 
sume far too much of the time of the judges who have to consider 
the case on appeal. They should be able to learn the facts with- 
out having to wade through thousands of pages of printed testi- 
mony. With shorter records, it is urged, the time of judges will 
be saved, and this will have a consequent effect in relieving con- 
gestion.*° (3) The third reason is closely related to the one just 
stated. When the records become too large, it is impossible for 
each judge to consider the record in every case that is argued. 
The result is that the only judge who examines the record with 
any care is the judge who writes the opinion; the other members 
of the court are forced to rely on his version of the facts. This 
gives rise to “ one judge decisions ” which are the subject of much 
criticism. The narrative record, it is said, makes it possible for 
each judge to consider each case.” 

Arguments in opposition to the narrative form have not been 
wanting. They fall in general into three classes: (1) It is true 
that some expense is saved in printing, but all of this saving, and 
much more, is lost in the process of reducing the record to a narra- 

89 Hagerman, The New Equity Rules (1913) 47 Am. L. Rev. 230, 256; Dietrich, 
The New Federal General Equity Rules (1913) 76 Cent. L. J. 281, 287; Amidon, 
The New Federal Equity Rules (1913) 1 Docket 891, 894, (1913) 77 Cent. L. J. 
29, 30, (1913) 45 Cut. Lec. News 415, 416. See also the same reason given in 
favor of the narrative record in state practice in (1908) Proc. Minn. State Bar 
Ass’n 80. In Brown, Appellate Procedure (1914) id. 104, 105, it is said that the 
narrative record “saves expense, makes easier the always strenuous labors of the 
court, and helps prompt disposition of the cases before it.” 

90 See Day, Open Court Trial in Patent Cases (1918) 43 A. B. A. REP. 443, 447. 
In Computing Scale Co. v. Toledo Computing Scale Co., 279 Fed. 648, 672 (C. C. A. 
7th, 1921), the court, speaking of the former practice, refers to “ the efforts of the 
courts to find the three grains of wheat in the bushel of chaff.” See also (1909) 
Proc. WasH. State Bar Ass’N 80; (1908) Proc. Minn. State Bar Ass’n 80; Brown, 
Appellate Procedure (1914) id. 104, 105. 

It has been suggested with much force that the appellate courts themselves are 
largely responsible for the size of the records presented in many cases, because of 
their unfortunate tendency to affirm a judgment or dismiss an appeal when the 
record does not contain all that was before the trial judge. See Amidon, The New 
Federal Equity Rules (1913) 77 Cent. L. J. 29; (1909) Proc. WasH. STATE Bar 
Ass’N 83. ; 

91 See Collier, “ One Judge Decisions” in Appellate Courts (1912) 75 Cent. L. J. 
87. See also (1912) Proc. Ky. Stare Bar Ass’n 24; (1909) Proc. WasH. STATE, 
Bar Ass’N 27, 29. 
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tive.’ Experience has shown, it is said, that this process of re- 
duction is one of endless bickering, requiring enormous amounts 
of time from counsel, and large expenses for clerk and stenog- 
rapher hire. (2) In addition, this process takes a long time, so 
that any time which the appellate court may possibly save in its 
consideration of the case is lost many times over in getting the case 
ready for presentation to that court.** (3) It is impossible for the 
court to get.a true picture of the proceedings at the trial except by 
reading the questions of counsel and the answers of witnesses in the 
words which were used at the trial.** The particular phraseology 
is often important in forming a correct impression of a witness’s 
testimony, and this, of course, is lost in the narrative record. The 
exception provided in rule 75(b) is far too narrow to alleviate 
this difficulty.*° 





92 “ The abstracting costs more than the printing of the complete record in most 
cases.” Morton, J., quoted in Lane, Federal Equity Rules (1922) 35 Harv. L. Rev. 
276, 299. See also Killits, J., ibid.; Lane, One Year Under the New Federal Equity 
Rules (1914) 27 Harv. L. Rev. 629, 642. The same argument is advanced in the 
Brief for the Petitioner (p. 28), in Barber Asphalt Paving Co. v. Standard Asphalt & 
Rubber Co., 275 U.S. 372 (1928). 

93 “ Often we spend an extraordinary amount of time in endeavoring to settle 
questions whether there has been a proper abstracting, and usually the matter comes 


at a time when the court is embarrassed by having failed to retain in mind the 


atmosphere of the case when on trial.” Killits, J., quoted in Lane, Federal Equity 
Rules (1922) 35 Harv. L. Rev. 276, 299. See also Day, Open Court Trial in Patent 
Cases (1918) 43 A. B. A. ReEp.-443, 447; Brown, Federal Procedure (1924) B. U. L. 
REv. 173, 177. 

Because of the delays involved in preparing the narrative record, the legislature 
of Massachusetts has enacted that the requirement of the narrative record shall not 
apply to capital and certain other criminal cases. See Mass. Acts 1925, c. 279; id. 
1926, c. 329. The Massachusetts Judicial Council has recommended that this 
change be extended to all civil and criminal cases. See Tuoirp Report JUDICIAL 
Councit oF MassacHuUsETTs (1927) 25. The Committee on Legislation of the 
Massachusetts Bar Association declined to approve this recommendation unless it 
had the approval of the justices of the Supreme Judicial Court. The Association 
failed to take any definite action. See (Feb. 1928) 13 Mass. L. Q. 10, 12, 35-48. 

®4 “ The narrative form rarely, if ever, gives a true picture of the trial.” Mayer, 
Circuit J., quoted in Lane, Federal Equity Rules (1922) 35 Harv. L. Rev. 276, 299. 
“Tt is quite true that question and answer testimony reproduces much better the 
attitude and meaning of the witness.” Morton, J., quoted ibid. See also Day, 
Open Court Trial in Patent Cases (1918) 43 A. B. A. Rep. 443, 447; Lane, One Year 
Under the New Federal Equity Rules (1914) 27 Harv. L. Rev. 629, 642; cf. (1908) 
Proc. Minn. State Bar Ass’N 82. 

95 See Barber Asphalt Paving Co. v. Standard Asphalt & Rubber Co., 275 
U. S. 372 (1928) ; United States v. Motion Picture Patents Co., 230 Fed. 541 (E. D. 
Pa. 1916). 
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Plainly the present rules have not met a uniform reception. 
While judges have on the whole commended them,” attorneys 
have just as generally expressed dissatisfaction. That for sixteen 
years they have been so consistently disregarded in the Circuit 
Courts of Appeals cannot be entirely ascribed to counsels’ con- 
servative habits or judges’ inertia; such general disregard must 
indicate serious shortcomings in the rules themselves. And indeed 
it would be remarkable if a problem as baffling as this has always 
proved to be, could be settled once and for all by a single ex 
cathedra pronouncement. 

Granted, then, that change may be desirable, what form may it 
take? Surprisingly little has been written about the issue thus 
presented; what has been written has been very brief, and almost 
always superficial. But before attempting to reach an answer it 
may be well to explore other fields for possible analogies. Since 
our federal equity practice was based in the first instance on that 
of the English courts of chancery,” and since the English prac- 
tice has always furnished us with models and analogies,®* our own 
problem may be presented in clearer relief if first we find what 
has been done there. 


VI 


At the end of the 18th and beginning of the 19th century, cases 
in equity were heard in the High Court of Chancery, from which 
an appeal lay to the Lord Chancellor.*° Evidence was taken by 





96 Tt is interesting to note that all of the authors cited in note 89, supra, in favor 
of the narrative form of record, were on the bench. 

97 Rule VII of the Supreme Court, adopted Aug. 8, 1791. See 2 Dall. 411-14 
(U.S. 1791). 

98 Rule III of 1858, 21 How. xiv, republished 108 U.S. 574, 222 U. S. app. 8; 
Equity Rule XX XIII of 1822, 7 Wheat viii; Equity Rule 90 of 1842, 1 How. xxxix; 
C. C. A. Rule 8, 90 Fed. cxlv; see Richmond v. Atwood, 52 Fed. 10 (C. C. A. 1st, 
1892) ; Hopxins,. New Feperat Equity Rutes (6th ed. 1929) 5, n.16. 

Mr. Justice Lurton, a member of the committee which drew up the Equity Rules 
of 1912, made a special trip to England to study practice there. See Hopxrns, 
op. cit. supra, 27. One writer of note, however, thought that as precedents “ the 
help to be gotten by federal practitioners from the modern rules and English 
practice is not as great as has sometimes been supposed.” 1 STREET, FEDERAL 
Equity PRACTICE (1909) 122. 

99 3 DANIELL, CHANCERY PRACTICE (1st ed. 1841) 97, 112. 
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written questions and answers, and all depositions read at the 
original hearing were re-read on appeal.’ If the losing party 
desired, he might appeal to the Lord Chancellor sitting as the 
House of Lords. If so, each party prepared a concise state- 
ment of the pleading, evidence and proofs, known as a “ case,” *° 
and an appendix, containing in full such documents and evidence 
or parts thereof read in the court below as he considered neces- 
sary to the presentation of his case. The proceedings were 
sluggish and costly.’ 

In 1852 a sweeping change was adopted, similar to that which 
had been attempted in this country sixty years before. The 
former method of written examination before officers of the court 
was abolished except in the court’s discretion in certain instances. 
Parties might give notice whether they wanted testimony orally 
or by affidavit.*°° Two years later the Lord Chancellor ordered 
that all testimony should be taken before an examiner. Except 
in unusual instances at the discretion of the examiner, testimony 
was to be reported by him not in question and answer form but 
as a narrative.’ 

Under the Judicature Act of 1873,*°" testimony was to be taken 
in all cases, both at law and in equity, by oral examination in open 
court, unless under order of the court for special reasons. But 
by formal consent in writing the parties might agree to have testi- 
mony taken by affidavit. Where depositions were used they were 
ordinarily to be in narrative form, except that any part might be 
put in question and answer form for special reasons.*** On ap- 


100 2 DanTELL, CHANCERY Practice (4th ed. 1867) 1366, 1367-69. See Order 
of Feb. 5, 1861, rule 14. 2 id. 1369n.(n). 

101 3 DANIELL, CHANCERY PRAcTIcE (1st ed. 1841) 129 et seg. 

102 3 id. 144; PALMER, PRACTICE IN THE House or Lorps (1830) 51-55. The 
requirement that cases be printed came early in the nineteenth century. See Way v. 
Foy, 18 Ves. 452 (1812). Four hundred copies ordinarily were printed. 

108 PALMER, op. cit. supra note 102, at 51; see Dillon v. Parker, 1 Cl. & F. 303, 
311 (1833); Booth v. Bank of England, 7 Cl. & F. 509, 527 (1840). 

104 See, e.g., BuRcEs, ENQUIRY INTO THE CAUSES OF PROCRASTINATION AND DELAY 
(1824) ; Ecan, Letters on DetaAys In CHANCERY (1850) ; FIELD, OBSERVATIONS OF 
A SoLictror (1840) ; Mirrorp, CoNSERATIONS RESPECTING THE CouRT OF CHAN- 
CERY (1826). 105 r5 & 16 Vict. c. 86, §§ 28-30 (1852). 

106 Order of June 1854; 15 & 16 Vict. c. 86 (1852) §§ 31, 32, 39, 40. See 
1 DaNntetL, CHANCERY Practice (3d ed. 1857) 716. 

107 36 & 37 Vict. c. 66 (1873). 

108 The Act itself left existing forms and methods of procedure unchanged. 
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peal to the newly created Court of Appeal, depositions appeared 
in the record as before; affidavits, by printed or office copies; and 
oral testimony, by production of judge’s notes or such other mate- 
rials as the court might deem expedient.’ This practice remains 
in effect at the present day.**° The Court of Appeal has power to 
receive further evidence, either by testimony vive voce, by affi- 
davit, or by deposition.** In a single case, therefore, testimony 
may be presented to the Court of Appeal in almost every con- 
ceivable form — by deposition, both narrative and question and 
answer, by affidavit, by summary through the judge’s notes, and 
orally in extenso."* 

Appeal to the House of Lords remains substantially as before, 
though the constitution of that body has been changed.*** The 
appendix is now made up by the appellant, delivered by him to the 
respondent, who adds whatever he considers necessary, and 
the whole is bound up together. Forty copies are printed for 
the use of the court.* The custom of requiring printed cases and 
appendixes is very costly, but is advisedly made so in order to 





Id. § 73. But under rules promulgated under it and at the same time, the changes 
were made as indicated in the text. 36 & 37 Vict. c. 66, rule 36. 

109 Order LVIII(11), 1 Danrert, CHANCERY Practice (7th ed. 1901) 1072. 
The rule today is the same. See [1927] Ann. Pract. 1201. 

110 By the Judicature Consolidation Act of 1925 all former rules and methods of 
procedure were continued, subject to subsequent statutes and rules of court. 15 & 16 


Geo. V, c. 49, § 103 (1925). 
111 Order LVIII, rule 4, [1927] ANN. Pract. 1182; 1 Dantrett, CHANCERY 


Practice (7th ed. 1901) 1074. 

The advantage of this flexible method is apparent in cases where the appellate 
tribunal hears new evidence and then enters judgment itself without the delay and 
expense of remanding for further proceedings. See McCollin v. Gilpin, 6 Q. B. D. 
516, 518 (1881). 

112 Notes taken by the judge are ordinarily deemed sufficient to bring oral 
testimony before the Court of Appeal. 1 Danrett, CHANCERY Practice (7th ed. 
1901) 1072; Im re Duchess of Westminster Co., 10 Ch. D. 307, 312 (1878) ; Kelly v. 
Byles, 13 Ch. D. 682, 693 (1880); Earl de la Warr v. Miles, 19 Ch. D. 80 (1881). 
But any notes taken ‘by a shorthand writer may be used, either in the original 
transcript or as presented in counsel’s brief. Jn re Gee, 28 W. R. 217 (1880) ; York- 
shire Laundries v. Pickles, [1901] W. N. 28. 

118 By the act of 1873 appeals to the House of Lords were abolished. 36 & 37 
Vict. c. 66, § 20. But they were soon reinstated, by the Appellate Jurisdiction Act 
of 1876. 39 & 40 Vict. c. 59, § 3. See also (1915) 3 & 4 Geo. V, c. 21. 

114 See Standing Orders V—VIII, Directions for Agents 19-35, [1918] 2 ANN. 
Pract. 224 et seg. The old practice of printing two appendices proved unnecessarily 
expensive. Piers v. Piers, 2 H. L. Cas. 330 (1849). 
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discourage appeals.*** And that some such deterrent is necessary 
is evident from the fact that any case in the Court of Appeal may 
be taken to the House of Lords as of right. 

Since the present practice has remained substantially unaltered 
since 1888, it would seem that the system there in use has worked 
well. The trial judge’s notes of oral evidence are ordinarily suffi- 
cient for the appellate court, and where parties disagree they 
may adduce a complete stenographic transcript of the testimony 
in support of their contentions. The chief objectionable element 
would seem to be the item of costs: *** if a counsel, in arguing a 
question on the evidence, wishes to use a transcript of the testi- 
mony, he must have it prepared at his own expense on the chance 
that he can obtain costs from the Court of Appeal by persuading 
it that the transcript was necessary. And a further element of un- 
certainty is introduced by the fact that counsel have no access to 
the trial judge’s notes until argument in the higher court.” The 
matter of costs is not highly important, however, and could easily 
be remedied were it thought desirable to take the present English 
practice as a model for our federal courts. 

But it is doubtful whether the English analogies are of much 
value in this country. The volume of business in England is 
much less than here, and the volume of evidence in any one case 
is not apt to be nearly as great. Differences in geography convert 
an appeal there into little more than an adjournment to an adja- 
cent courtroom, whereas here the record may travel hundreds of 
miles from district to appellate court. Much of the testimony in 
an English suit often appears in affidavits rather than as oral ex- 
amination in open court. Finally, a closer contact between bar 
and bench and a greater professional esprit de corps among the 





115 See Way v. Foy, supra note 102; Answers of the Lord Chancellor to Mr. 
Justice Lurton, in (1912) 26 Harv. L. Rev. 99. 

116 Ordinarily costs will not be allowed, the judge’s notes being considered suffi- 
cient. Vernon v. St. James Vestry, 16 Ch. D. 473 (1880); Ex parte Webster, 22 
Ch. D. 136 (1883); Ashworth v. Outram, 9 Ch. D. 483 (1879). But where special 
circumstances make it necessary to use the shorthand notes on appeal, costs for them 
will be allowed. Bigsby v. Dickenson, 4 Ch. D. 24 (1876) ; Castner Kellner Alkali 
Co. v. Commercial Development Co., [1899] 1 Ch. D. 803. 

117 The notes are obtained by counsels’ applying in due time to the Court of 
Appeal, which in turn applies to the judge, counsel not having the benefit of the 
notes except in cases of special necessity. Dence v. Mason, 41 L. T. (N.S.) 573; 
574 (1879); In re Batt & Co.’s Trademark, [1898] 2 Ch. 432, 701. 
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bar itself permit of a looser mode of proceeding than would be 
possible in this country. These are but the most outstanding 
points of difference. 


VII 


Another field of inquiry is found in an examination of the 
method followed in our various states. Here our federal system 
permits of simultaneous experiments in the various governments, 
the results in one of which may prove of profit to all. In general, 
four methods of approach have been tried in attacking this 
problem.*** 

Some states require that the evidence in an equity case on ap- 
peal be presented in question and answer form,’*® briefs of coun- 
sel containing either merely a brief summary of the facts, or none 
atall. This, of course, is substantially the practice which was fol- 
lowed in the federal courts before the rules of 1912. On the other 
hand, a second group of states provide that the record on appeal 
must be presented as a narrative.” This practice corresponds 





118 The material collected in the following four footnotes does not purport to 
be complete, nor is the classification suggested at all exact. The practice in the 
various states varies widely. In addition, there are only a few states in which the 
distinction between law and equity survives as it does in the federal courts, and 
the statutes and rules here listed are not confined in their operation to equity cases. 

119 Arkansas: Dic. Stat. (Crawford and Moses, 1921) §§ 2135, 2252. Con- 
necticut: GEN. STAT. (1918) §§ 5824, 5830, 5832; Sup. Ct. Rule 10, in Conn. Prac- 
TICE Book (1922). Florida: Rev. Stat. (1920) §§ 2904, 3174; see also ARMSTRONG 
AND DONAHUE, FLORIDA CHANCERY JURISPRUDENCE (1927) 783. Georgia: ANN. 
Cope (Park, 1914) § 6140; see also Cozart, Grorcia Practice Rutes (2d ed. 1924) 
226, 240. Indiana: ANN. Stat. (Burns, 1926) §§ 681-85; see also 2 Watson, WorxK’s 
PRACTICE AND Forms (1921) §§ 2077, 2080. Mississippi: ANN. CopE (Hemingway, 
1927) §§ 380, 595-909. New Jersey: Sup. Ct. Rules 141, 155; see HARRIS, PLEADING 
AND PrAcTIcE IN NEw Jersey (1926) §679. New York: C. P. A. (1921) § 576; 
Rules of Civil Practice, Rule 232. North Dakota: Comp. Laws (Supp. 1925) 
§ 7846; see Bronson, The Laws’ Delays in Appellate Procedure (1920) 91 CENT. 
L. J. 83. Ohio: Sup. Ct. Rules V, XIII, 113 Ohio St. Ixvii, Ixxi, Ixxvii. Penn- 
syluania: Sup. Ct. Rule 45; see Patron, PENNSYLVANIA Common PLEAS 
Practice (1927) 633. Porto Rico: Sup. Ct. Rules 39, 40, 17 P. R. Ixvii, lxxiii 
(1909). Rhode Island: Gen. Laws (1923) c. 339, § 26; Vermont: Gen. Laws 
(1917) $$ 1563, 1625, 1627; Tennessee: see Gipson, Sutrs iv CHANCERY (1907) 
1280-85. Wyoming: Sup. Ct. Rule 10, 104 Pac. xi, xii (1909). 

120 Arizona: Sup. Ct. Rule 1, 14 Ariz. xxxvii (1912). Maryland: Ann. CopE 
(Bagby, 1924) art. 5, §§ 12, 14, 39. Massachusetts: Gen. Laws (1921) c. 173, 
§ 106; ibid. c. 231, §§ 101, 125; Acts 1927, c. 532, § 9; see also 2 TucKEr, Massa- 
CHUSETTS PRACTICE (1924) 1169. Minnesota: Sup. Ct. Rule VIII, 160 Minn. 602 
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more or less exactly with the present federal procedure under 
Equity Rule 75. 

In the other groups of states the system in force is quite dif- 
ferent from any which has been followed in the federal courts. 
In a few states, the third group, the appellant, or sometimes the 
trial judge, may select the form in which the record is to be pre- 
sented to the appellate court.“ This practice, while somewhat 
haphazard, is perhaps well adapted to cases of small proportions, 
and to many cases at law where the issue is one of law rather than 
of fact. But considerations of adequacy and certainty probably 
would make it undesirable to adopt this system in the federal 


courts. 

In the fourth and final group the practice differs widely from 
any of the other three. In these states *** it is required that a 
question and answer transcript, either printed or typewritten, be 


(1924). Michigan: Comp. Laws (1915) §$§ 12633, 13757; Circuit Court Rule 
66(8); see 2 Cummins AND BEECHER, MICHIGAN JupicATURE AcT (1921) 1741. 
Montana: Sup. Ct. Rule VII, 73 Mont. xxxvii (1925). North Carolina: Sup. Ct. 
Rules 19(4), 24, 25,.192 N. C. 839, 848, 851 (1926). South Carolina: Sup. Ct. 
Rule 5(3), 104 S. C. 522, 524 (1916). Texas: Dist. and County Ct. Rules 72-78, 
in Harris, RuLEs oF THE Courts (2d ed. 1921) 185-90. The record in appeals 
from the Rent Commission of the District of Columbia was prepared in narrative 
form. See (1924) 52 WaAsH. L. REP. 209-10. 

121 Alabama: Civ. CopE (1923) § 6106, 6110. California: Cope Civ. Proc. 
(Kerr, 1920) §§ 648, 953a-953c; Sup. Ct. Rule 2, 177 Cal. xlv (1917). Kentucky: 
Copes (Carroll, 1927) Civil Code § 737; Ct. of Apps. Rule III, in Copes (Carroll, 
1927) 975; MILLer, APPELLATE PRACTICE AND Forms (1920) § 73. Idaho: Comp. 
Stat. (1919) §§ 6880, 6886, 7166. Maine: Rev. Stat. (1916) c. 82, § 32; id. c. 87, 
§ 10; id. c. 88, § 21. South Dakota: Rev. Cope (1919) §§ 2546-50. Utah: Comp. 
Laws (1917) §§$ 6969, 6992, 6994. 

122 Colorado: Sup. Ct. Rules 27, 29, 34, 71 Colo. xxv (1922). Illinois: Sup. Ct. 
Rules 1, 14, 319 Ill. 11 (1925). JIowa: Cope (1924) §§ 12845, 12849—51; see (1928) 
13 Iowa L. Rev. 471. Kansas: Rev. Stat. ANN. (1923) c. 60, §§ 3311-13. Lowisi- 
ana: Rev. Cope or Prac. (Marr, 1927) arts. 586, 602-03. Missouri: Rev. Srar. 
(1919) $$ 1459, 1464, 1482; Sup. Ct. Rule XIII, in 2 Bacon, Missourt PRAcTICE 
(1913) 1743. Nebraska: Sup. Ct. Rules 10, 12, 94 Neb. vii, ix, xi (1914). Nevada: 
Sup. Ct. Rule IV(3), 48 Nev. 467 (1926), also in Nev. Rev. Laws (1919) ix. New 
Mexico: Laws (1915) c. 77; WapE, New Mexico AppeLLATE ProcepurE (1916) 
$$ 339, 572. Oklahoma: Sup. Ct. Rules XXII, XXVI, 87 Okla. xix, xxii, xxiii 
(1923). Oregon: Sup. Ct. Rules 3, 10, 89 Ore. 710, 714 (1918). Virginia: CopE 
Ann. (1924) § 6346; Sup. Ct. of Apps. Rules II, XXIII, 142 Va. xv, xxiii (1926). 
Washington: Sup. Ct. Rules III, VI, 124 Wash. xxxvii, xxxix (1923); Sup. Ct. 
Rule X, 140 Wash. xxv, xlii (1927). West Virginia: Sup. Ct. of Apps. Rules III, 
V, 99 W. Va. xliii, xlv, xlvii (1925). Wisconsin: Sup. Ct. Rules 1, 6, 186 Wis. 661, 
662 (1925). In nearly all of these states the transcript may be presented in type- 
written form and is not required to be printed. 
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sent to the appellate court. In addition to this transcript the 
appellant is required to include with his brief an abstract in nar- 
rative form, giving appropriate references to the pages in the 
complete transcript in which the corresponding material appears. 
If the appellee feels that any of the evidence has been misstated 
or omitted in this abstract he may print in his brief what he feels 
to be a proper statement of the evidence. Any points of differ- 
ence which develop, the appellate court may readily decide for 
itself by going to the unaltered source material. 

In many ways this last method seems to combine the advan- 
tages of both the narrative and question and answer record, while 
at the same time meeting many of the criticisms which have been 
offered against each. Instead of examining an enormous record, 
the court is given a concise and narrative statement of the facts. 
And yet the complete record is available in convenient and legible 
form if reference becomes necessary or desirable. Again, the ex- 
pense of printing the complete record is avoided by permitting the 
transcript to be presented in typewritten form.. The requirement 
that the record be printed harks back to the days when typewriters 
were unknown. Now that enough carbon copies may be struck 
off at one sitting to provide both counsel and court with the neces- 
sary number in legible form, a printed transcript no longer should 
be necessary. And since the stenographer’s notes must be typed 
out in any event, a substantial saving in expense may be effected 
by allowing matters to end there. Finally, this method permits 
the appellant to prepare the abstract without obtaining the ap- 
proval either of the trial judge or the appellee, the latter being 
protected by the opportunity of offering corrections and addi- 
tions. Thus there is obviated one of the most fruitful sources of 
delay in the present federal practice, namely the difficulties im- 
plicit in getting counsel to agree on a proper narrative statement 
of the evidence. 

Of course the above practice is not set forth as a panacea for all 
the ills that accompany the preparation and consideration of an 
equity case in an appellate court,’** but it is believed that such 





123 Any rules will, of course, require careful administration. In Libanan v. 
Fox-Pioneer Scrap Iron Co., 175 Wis. 485, 185 N. W. 551 (1921), the court found 
it necessary to call attention to the improper preparation of abstracts under rules 
similar to those suggested here. 
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changes would be beneficial until experience has in the course of 
time suggested further improvements. Especial care will have to 
be taken to see that the abstracts of counsel are kept within 
proper limits. It is probabie, however, that such difficulties can 
be adequately met by the imposition of costs against offending 
parties, or even better against their counsel. No matter how the 
record is prepared, merely formal parts should of course be 
omitted, redundancies avoided, and preliminary matter condensed. 

Since transcripts of the record accompany petitions for certio- 
rari in the Supreme Court, that Court’s requirements must be 
met. But if the record is typewritten in the Circuit Court of 
Appeals, it should not be necessary to have it printed on petition 
for certiorari in the Supreme Court. If the petition is granted, 
or if the case is one which can be taken to the highest Court as a 
matter of right, the record should then be printed. Reasons both 
of present convenience and future reference require this. Fur- 
thermore, by the time the case has reached the Supreme Court, 
the issues will often be so narrowed ** that a considerable part of 
the evidence may be omitted, and the size of the record thus 
diminished. 

Such a method would not meet what is apparently the fixed 
preference of the Supreme Court for a narrative record. But it 
should furnish many of the advantages which that Court finds in 
the present system. At the same time it very likely will prove 
more acceptable to the lower courts than are the present rules, 
and if, as seems to be the case, the lower courts and the Supreme 
Court are at odds on the respective merits of the two systems, the 
Supreme Court should be willing to meet the lower courts half 
way in seeking a solution. 

Another reform which could be adopted either concurrently 
with this or in the alternative, would go far to aid in reducing the 





124 A recent study contends that the Supreme Court should so far as possible 
be relieved of the necessity of passing on issues of fact. FRANKFURTER AND LANDIS, 
Tue BusIness OF THE SUPREME CourT (1927) 290-92. Since it is largely in cases 
involving questions of fact that the matter of the contents of the record on appeal 
becomes important, abolishing appeals on facts would largely remove the present 
problem, so far as that Court was concerned. Such a measure is not without prec- 
edent. From 1789 to 1802 no appeals lay to the Supreme Court on questions of 
fact; and the Chief Justice at least found the practice entirely satisfactory. See 
note 15, supra. ' 
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size of the record in many cases. In all equity cases the district 
court could be required to make findings of fact, something such 
as is now done in cases in the Court of Claims, and in actions at 
law where a jury is waived. After all the evidence is taken, the 
plaintiff could be required to present to the trial court a series of 
suggested findings of the ultimate facts proved, stated concisely 
and arranged in logical order. A copy of the proposed finding 
would then be served on the defendant, and within a reasonable 
time, fixed by rules of court, he would be required to file objec- 
tions to the plaintiff’s findings and also to propose supplementary 
findings of his own.** After argument the court would then 
make findings of all facts at issue on the evidence; but it should 
not be limited to findings suggested by the parties.**° On appeal 
any finding accepted by both parties would be conclusive on the 
appellate court.’**’ But where either party objected to any find- 
ing, and where he presented findings which the trial court refused 
to make, the point could be properly saved and presented to 
the appellate court together with such of the evidence as was 
pertinent. If the appellate court found that there had been 
error in making or omitting findings, it should be permitted 
to make its own findings from the evidence presented with- 
out having to remand the case to the lower court for further 
findings.*** 

Such a practice would usually have the salutary effect of nar- 
rowing the controverted questions of fact and thus often of reduc- 
ing considerably the amount of the evidence to be presented to 





125 Cf. Rules of Supreme Court relating to the Court of Claims, Rule V, 3 
Wall. vii (U. S. 1866) ; Court of Claims Rules 73-75. 

126 The Court of Claims is not limited in its findings to those suggested by the 
parties. See Delaware, L. & W. R. R. v. United States, 54 Ct. Cl. 35 (1919). 

127 Cf. Fred T. Ley Co. v. United States, 273 U. S. 386 (1927); Reed’s Sons v. 
United States, 273 U.S. 200 (1927) ; Stilz v. United States, 269 U. S. 144 (1925). 

128 In this respect the proposed practice would obviate the necessity of either 
remanding or guessing at the facts. In this it differs from the practice in the Court 
of Claims. See Rules of the Supreme Court relating to the Court of Claims, 3 Wall. 
vii (U. S. 1866), 17 Wall. xvii (U. S. 1873) ; Union Pac. Ry. v. United States, 116 
U. S. 154 (1885) ; Fidelity & Deposit Co. v. United States, 259 U. S. 296 (1922) ; 
Luckenbach S. S. Co. v. United States, 272 U. S. 533 (1926). It differs also from 
the practice in law cases where a jury is waived. See Rev. Star. §§ 649, 700 (1874), 
28 U.S. C. $§ 773, 875 (1926) ; United States v. United States Fidelity & Guaranty 
Co., 236 U. S. 512 (1915); British Q, Mining Co. v. Baker Silver Mining Co., 139 
U. S. 222 (1891) ; cf. Lewellyn v. Electric Reduction Co., 275 U. S. 243 (1927). 
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the appellate court. If the size of the record were thus reduced, 
the objections to the question and answer form would be largely 
obviated. Furthermore, the exact position of the trial court on 
questions of fact would be more clearly presented. It would no 
longer be possible for the district court to make an order “ in the 
light of all the evidence and conclusions to be drawn from it.” **° 
And the greater burden imposed on the district court would seem 
to be outweighed by the benefit to the Circuit Courts of Appeals 
and to the Supreme Court. 

It might still be necessary in some cases to bring up all of the 
evidence which was presented to the court below. This would be 
true if a controverted finding was based on all the evidence in the 
case, or if a finding was objected to as being unsupported by any 
evidence. Hence, even if this reform were adopted, the original 
problem would still remain in some cases.**® The two changes 
would supplement each other. But either could be adopted with- 
out the other, probably with beneficial results. 

An alteration in the present rules would be necessary if either 
of the suggested changes be adopted.. Such modifications would 
not be a final answer; they might be steps on the way. But any 
alteration of rules remains a mere paper change unless it is 
given effect in the daily workings of the courts. Any new rule 
must win more faithful obedience than has Equity Rule 75 in the 
past if anything is to be accomplished.*** Nor must it be for- 





129 Cf, City of Hammond v. Schappi Bus Line, Inc., 275 U. S. 164 (1927); 
City of Hammond v. Farina Bus Line & Transportation Co., 275 U.S. 173 (1927). 
The necessity for a determination of the facts by the trial courts is discussed in 
Fiankfurter and Landis, The Supreme Court Under the Judiciary Act of 1925 
(1928) 42 Harv. L. Rev. 1, 22. 

130 The same problem of presenting evidence is raised in law cases where an 
exception is taken on the ground that there is no evidence to support the verdict, 
or that the verdict is contrary to the overwhelming weight of the evidence. Rule 
8 of the Supreme Court (275 U. S. 599 (1928)) requires that judges of the district 
courts in allowing bills of exceptions shall see that the evidence presented is “set 
forth in condensed and narrative form, save as a proper understanding of the 
questions presented may require that parts of it be set forth otherwise.” See 
Krauss Bros. Lumber Co. v. Mellon, 276 U. S. 386 (1928). But see Oregon- 
American Lumber Co. v. Simpson, 8 F.(2d) 946 (C. C. A. oth, 1925). 

131 That the disrespect which Equity Rule 75 has apparently found in many 
quarters is not peculiar to that rule, is indicated by a passage from an early 
opinion. “We have a very elaborate code of some go or more rules of equity 
practice, promulgated by the supreme court under its powers in that behalf, in- 
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gotten that practice and procedure are but tools for the ad- 
ministration of justice, not ends in themselves. They have no 
relation to the substantial merits of the controversies in which 
the parties are engaged, and should be molded to the needs of the 
individual case. No rule, no matter how perfect in theory, is of 
any value unless administered with sympathy, flexibility, and 
imagination. But above all, counsel must show greater considera- 
tion and discretion in limiting the amount of the material which 
is presented to the higher court. Even so, good tools are neces- 
sary to proper workmanship; the question of the form of the 
record on appeal presents a serious problem to courts and counsel 
alike. Since a generally satisfactory solution is much to be de- 
sired, a reconsideration of the present practice would do no harm 
and might result in helpful changes. 
Erwin N. Griswold. 
William Mitchell. 


CAMBRIDGE, MAss. 
St. Paut, Minn. 





tended to regulate with uniformity the practice in all the equity courts of the © 


United States. Except in a general wey, very little attention has been paid to 
them, and I doubt if any case can be found in any of the courts where they have 
been scrupulously and exactly enforced, or where they have been even nearly fol- 
lowed. Besides, we mix our state and federal practice almost indistinguishably, and 
quite unconsciously.” Hammond, J., in Electrolibration Co. v. Jackson, 52 Fed. 
773 (C.C. W. D. Tenn. 1892). - 
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INCORPORATION, MULTIPLE INCORPORATION, 
AND THE CONFLICT OF LAWS * 


ITH a realization that in no other subject do erroneous fun- 
damental conceptions play greater havoc, the restaters of 
conflict of laws for the American Law Institute prefaced what is 
probably the first thorough analysis of common law conflict of 
laws problems involving corporations, with an interesting and 
extremely valuable discussion of corporate theory.’ Through- 
out the development of the common law, a myriad of other 
theories have been advanced by jurists concerning the nature 
of incorporated entities, of corporate action, and of corporate 
property and obligations. Almost all of these analyses have pos- 
sessed the common defect of being largely a priori and of little or 
no practical assistance in dealing with actual legal problems. The 
theory advanced by the restaters, however, is substantially sound 
and can, better than any other known to the writer, meet the test 
of the decisions as well as of reason and utility.’ 

It is our purpose in this paper to analyze certain important 
corporate conflict problems which have heretofore rarely been dis- 
cussed in treatises or articles. For the sake of clarity, these prob- 
lems will be considered under three general heads: (1) meetings; 
(2) ultra vires action; and (3) property and obligations of singly 
and multiply incorporated associations. Moreover, there will be 
outlined a theory as to the nature of incorporation, incorporated 
entities, so-called corporate action, and corporate property and 
obligations, very similar to that set forth in the Restatement of 
Conflict of Laws. The considerations which should lead to the 
acceptance of this analysis will be indicated, and its practical 
application to the problems discussed will be demonstrated. As a 





* This article in extended form was awarded the Addison Brown Prize in the 
Harvard Law School in 1926. The author wishes to acknowledge his thanks to 
Professor Joseph H. Beale, who was most generous with his time and most helpful 
with his valuable criticisms and suggestions. _ 

1 ConFLict oF Laws RESTATEMENT No. 3 (Am. L. Inst. 1927) 37 e¢ seq. 

2 For a criticism of this theory based on a failure to understand it, see PROCEED- 
INGS OF THE AMERICAN LAw INSTITUTE (1927) 197 et seq. 
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preliminary step, however, it seems desirable to outline that part 
of our theory which deals with the nature of incorporation and of 
a singly and multiply incorporated association. 


SINGLE AND MULTIPLE INCORPORATION 


Although in modern times many theories as to the nature of 
incorporation and of incorporated associations* have been ad- 
vanced, mainly three have predominated. These may for con- 
venience be called respectively the fiction, the non-entity, and the 
real theories. The advocates of the fiction theory maintain that 
an incorporated association has no real existence, but that the law, 
by a dogmatic fiction, treats an association, when incorporated, as 
though it were an existing entity and attributes to this fictitious 
being legal rights and duties. The proponents of what we have 
termed the non-entity theory, on the other hand, are not interested 
in the question of whether or not an association is a reality. Ac- 
cording to their conception, only human beings can have rights and 
duties, and where an association is incorporated, rights and duties. 
are in the human beings who are its members, although as a matter 
of convenience, they are spoken of as being in the incorporated 
entity. Finally, the realists insist that an association is a reality 
and that, when incorporated, it can and does have rights and duties 
and that incorporation is merely the recognition by the state of this 
fact. 

The conception of an incorporated association as a fictitious 
entity has been widely accepted, and the fiction theory may fairly 
be called the orthodox American common law theory.* It is sub- 
mitted, however, that it cannot be accepted. It is irreconcilable 





3 The term “ incorporated association ” as used in this article means a de facto 
entity which has been incorporated; that is, which has had legal personality con- 
ferred upon it. See pp. 518, infra. This legal personality is referred to in the article 
as the “ corporation.” See pp. 519-20, infra. The term “ corporation ” in common 
usage, however, is applied to both the association and its legal personality indis- 
criminately, but for our purposes a distinction in terms is necessary. 

4 This theory was accepted in the common law largely through canon law in- 
fluences. See Dewey, The Historic Background of Corporate Legal Personality 
(1926) 35 YALE L. J. 655, 665. It was welcomed in the early American common 
law probably because it was perceived to be an excellent weapon to keep in re- 
straint these then unpopular entities, 
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with many of the decisions to be considered later and, when ap- 
plied, has led to arbitrary and undesirable results.’ The non- 
entity view has received little judicial recognition, considerable 
judicial discouragement, and rests on the misconception that only 
human beings can have legal rights and duties.° The analysis of 
the realists, however, contains the germ from which may be de- 


veloped a sound corporate theory.’ 

The truth of the matter is that incorporated associations are 
not fictitious entities. Business associations are no figments of 
the imagination.” They are entities having an existence and 
reality quite apart from law.’ Associations antedate law, and 
would continue to exist even if all legal sanction should cease. But 
while they are real, and not fictional or law created entities, they 
cannot, any more than human beings, enter into legal relations 
unless enabled to do so by law. Just as it is impossible for a 
human being to enter into legal relations with his fellow creatures 
without law created capacity, so also is it impossible for an asso- 


5 For an excellent discussion, see HENDERSON, THE PosITION OF ForREIGN Cor- 
PORATIONS IN AMERICAN CONSTITUTIONAL LAW (1918) c. 1. 

® The main exponent of this theory on the continent was Jhering. See 3 
Juerinc, Geist DES ROMISCHEN REcuTs (1888) 356. Its chief American advocate 
was Hohfeld. See Hohfeld, Nature of Stockholders’ Individual Liability for Cor- 
poration Debts (1909) 9 Cox. L. Rev. 285; Hohfeld, The Individual Liability of 
Stockholders and the Conflict of Laws (1909) 9 Cot. L. REv. 492, (1910) 10 Cot. 
L. Rev. 283, 520; and see (1926) 36 YALE L. J. 254, 255. 

7 This view came into prominence due to the work of Gierke. See the Jntro- 
duction by Maitland to his translation of GrerKE, PoLtiTICcAL THEORY OF THE Mip- 
DLE AGEs (1900). Fora very excellent bibliography of some of the more important 
works on corporate theory by continental writers, see Machen, Corporate Personal- 
ity (1911) 24 Harv. L. Rev. 253, 254. For some of the more significant expositions 
of corporate theory by various common law writers, see HENDERSON, op. cit. supra 
note 5; Canfield, The Scope and Limits of the Corporate Entity Theory (1917) 
17 Cor. L. Rev. 128; Deiser, The Juristic Person (1909) 57 U. or Pa. L. REv. 131, 
216, 300; Freunp, Lecat Nature or Corporations (1897); Geldart, Legal Person- 
ality (1911) 27 L. Q. Rev. 90; Pollock, Has the Common Law Received the Fiction 
Theory of Corporations? (1911) 27 L. Q. Rev. 219; Dewey, supra note 4. These 
represent only a few of the many recent articles and works containing discussions 
of the subject. 

8 See discussion in Machen, Corporate Personality (1911) 24 Harv. L. Rev. 
253, 259; cf. WarrEN, Corporate ApvanTAGEs WiTHOUT INCORPORATION (1929) 
I et seq. 

® So also is a “ business,” which is incorporated when what is known as “ one 
man companies” are formed, and an “ office,” which when incorporated becomes 
a “corporation sole.” The term association as herein used, unless the context 


excludes it, includes businesses and offices. 
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ciation to do so. This law created capacity to enter into legal 
relations is known as legal personality, and the entity upon which 
the law confers such legal personality is known as a legal person. 

Thus, an incorporated association is a real entity, other than a 
human being, upon which the law has conferred legal personality, 
and incorporation is the process of conferring legal personality. 
This legal personality may be compared with the senses of a hu- 
man being. For it is to an entity in its legal relations what senses 
are to a human being in his social relations. An individual comes 
into contact with the outside world only through his physical 
senses and, if deprived from birth of all senses, necessarily can 
have no knowledge of the outside world. Similarly, a human being 
or other entity establishes legal contact with the outside world only 
through its legal senses — its legal personality. Incorporation, 
then, is the means of getting the actually existing entity, the asso- 
ciation, into legal relations with others. 

Any state or any number of states may incorporate an associa- 
tion without regard to the place of its activity or the domicil of its 
members." By asking for incorporation the members submit the 
association to the control of the state or states asked, and such 
state or states thereby obtain jurisdiction to incorporate. Once 
incorporated, the association’s legal personality will be recognized 
in other states; ** for the conferring of legal personality on an 
association is the conferring of a status which like any other status 
will be recognized abroad.*” 

Where several states incorporate the same association, that body 
has several legal personalities, or as might be said, several legal 
senses.** The question then arises as to whether there is one or 





10 In the case of re-incorporation, consent of the original state is unnecessary. 
See Clark v. Barnard, 108 U. S. 436, 451-52 (1883). But see St. Louis & San Fran. 
Ry. v. James, 161 U.S. 545, 562 (1806). It should be noted that the question of 
whether the common law may confer legal personality on associations or whether 
this can be done only by legislation is not considered in this paper. See the dis- 
cussion in WARREN, CORPORATE ADVANTAGES WITHOUT INCORPORATION (1929) 
7 et seq. 

11 Bank of Augusta v. Earle, 13 Pet. 519 (U. S. 1839). 

12 But see Cleveland, Status in Common Law (1925) 38 Harv. L. Rev. 1074, 
1084. 

13 Multiple incorporation goes back to Colonial days. See WatLace, CENTURY 
OF BENEFICENCE (1870) passim; HENDERSON, op. cit. supra note 5, at 28; 2 Davis, 
Essays IN Eartrer History oF AMERICAN CORPORATIONS (1917) 30, 136-37, 140-41. 
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more corporations. The answer obviously turns on the meaning 
given the term “corporation.” When an association is incor- 
porated in but one state, the incorporated association is known 
simply as a corporation and no attempt is made to ascertain 
whether the term “ corporation ”’ is strictly to be applied to the 
association or to its legal personality. It is submitted that the 
corporation is the personality of the association. It is its legal 
sense — the instrumentality by which the association comes into 
contact with the outside world. This personality is purely the 
creature of the law. It differs from the association which, as has 
been seen, exists entirely independent of any legal sanction. 
Where there is more than one conferring of personality, that is, 
multiple incorporation, logically there is more than one corpora- 
tion. The language of the cases clearly supports this view,** and 
since it is merely a question of definition, it seems unwise to at- 
tempt to establish a new terminology. It does not follow, however, 
that the law should blind itself to the fact that even though there 
may be multiple incorporation, there is in reality only one associa- 
tion, and a body incorporated by two or more states must not be 
treated as though it were a partnership of two or more associations. 
The same association is the subject of the various incorporations. 
There is but one entity in existence, but one organization. To 
treat the association as a number of separate though closely united 
bodies, would be to disregard the actual situation and invert the 
view of the business world. 




























MEETINGS OF SINGLY AND MULTIPLY INCORPORATED 
ASSOCIATIONS 











Before dealing with decisions concerning corporate meetings, it 
seems well to pause a moment to consider briefly the nature of so- 













14 See, e.g., Nashua R. R. v. Lowell R. R., 136 U. S. 356, 373 (1890) ; Missouri 
Pac. Ry. v. Meeh, 69 Fed. 753, 755 (C. C. A. 8th, 1895); Louisville Trust Co. v. 
Louisville, etc. R. R., 75 Fed. 433, 440 (C. C. A. 6th, 1896), modified, 174 U. S. 552 
(1899); Smith v. N. Y., N. H. & H. R. R., 96 Fed. 504, 506 (D. Mass. 1899) ; 
Racine & Miss. R. R. v. Farmers’ Loan & Trust Co., 49 Ill. 331, 342 (1868) ; Quincy 
Bridge Co. v. Adams, 88 Ill. 615, 619 (1878) ; Pittsburgh, etc. Ry. v. Harden, 137 
Ind. 486, 492, 37 N. E. 324 (1893); Duncan v. Railroad, 49 La. Ann. 1700, 1703 
(1897) ; Wells Lumber Co. v. Boom Co., 203 Mich. 14, 31, 168 N. W. ro11, 1016 
(1918) ; Tourville v. Wabash R. R., 148 Mo. 614, 621, 50 S. W. 300, 301 (1899) ; 

















MULTIPLE INCORPORATION AND CONFLICT OF LAWS 521 


called corporate action. The theories advanced follow two main 
trends: (1) those resting on the presupposition that associations 
act, and that their action is just as real as is the activity of human 
beings; and (2) those resting on the presupposition that associa- 
tions do not act, but that human beings alone do, and that the law, 
under certain circumstances, empowers certain human beings to 
act for the association. Of these the former is the more recent and 
is a development from the doctrine of the realists that incorporated 
entities have a real existence. Those who adopt this theory of cor- 
porate activity speak of a group will as distinct from the wills of 
the members and consider that an association acts “ through its or- 
gans ” in just as real a sense as a human being acts through his.** 

Such anthropomorphism is objectionable, and when it is applied 
to common law cases, numerous difficulties are encountered. Not 
only is it impossible to explain existing conflict of laws decisions on 
such a theory, but other difficulties arise from its application. If 
an association really acts, the question at once arises as to when 
it acts. Does such action occur when the directors act, or only when 
the members act? In view of the language in the decisions to the 
effect that directors are “agents ” of the association,” it is clear 
that the common law does not adopt the first of these views. If 
an association acts when the members act, what members must 
act? Suppose, for example, preferred stockholders in an incor- 
porated association have no voting power, is a vote of the common 
stockholders alone action by the association? If only a small per- 
centage of common stockholders have voting power, can a vote of 
such stockholders be properly termed action by the association? 
Is it not utterly fictitious to say that it is, and if action by a 
limited number of stockholders is action by the association, why 
is not directorate action sufficient? 

While we frequently find it stated that incorporated associations 
act and there is much talk in treatises and cases of “ corporate 
action,” such language is not intended to be taken literally. It 





Trester v. Missouri Pac. R. R., 33 Neb. 171, 178, 49 N. W. 1110, 1111 (1891) ; In re 
Matter of Lyon, 144 App. Div. 104, 106, 128 N. Y. Supp. 1004, 1005 (1911) ; County 
of Allegheny v. Cleveland & Pittsburgh R. R., 51 Pa. 228, 232 (1865). 

15 See Zitelmann’s view criticized in BruypER, DAS PROBLEM DER maaan 
PERSONLICHKEIT (1907) 22-23. 

16 See cases cited note 21, infra, 
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is merely a common usage. When Henry Ford is said to have put 
a new car on the market, no one thinks that this is to be taken 
literally any more than when one talks about “a ship sailing 
away ” or “a door opening.” Such figures of speech are permis- 
sible, but they are only methods of description and are not in- 
tended as accurate representations of the situation. 

In reality, associations, incorporated or unincorporated, do not 
act, and hence cannot, without something more than legal person- 
ality, enter into legal relations. Someone who can act must first 
be designated to do so on behalf of the association. Accordingly, 
whenever a state incorporates, it confers on certain human beings 
the power to enter into legal relations on behalf of the association. 
This power is conferred by the common law on the members in 
meeting assembled.** 

This power to act for the association can only be exercised in a 
state of charter because powers conferred by law can only be 
exercised where that law has force. It follows that an organiza- 
tion meeting ** and all other stockholders’ meetings,’® except as 





17 See Beate, Foreicn Corporations (1904); 1 Br. Comm. c. 18; LInpDLEy, 
Companies (6th ed. 1893) 435, 436. Such corporate powers are normally vested in 
the voting stockholders. 

18 Smith v. Silver Mining Co., 64 Md. 85, 20 Atl. 1032 (1885); Miller v. 
Ewer, 27 Me. 509 (1847); Duke v. Taylor, 37 Fla. 64, 19 So. 172 (1896); Free- 
man v. Machias Water Power Co., 38 Me. 343 (1854); cf. Hasbrouck v. Rich, 113 
Mo. App. 389, 88 S. W. 131 (1905); see Heath v. Silvertown Lead Mining & 
Smelting Co., 39 Wis. 146 (1875). 

19 Franco-Texan Land Co. v. Laigle, 59 Tex. 339, 344 (1883) ; Ormsby v. Ver- 
mont Copper Mining Co., 56 N. Y. 623 (1874); Webb & Co. v. Midway Lumber 
Co., 68 Mo. 546, 555 (1897) ; The Wood & Hydraulic Hose Mining Co. v. King, 45 
Ga. 34 (1872); Thompson v. Natchez Water Co., 68 Miss. 423, 9 So. 821 (1890) ; 
Arms v. Conant, 36 Vt. 744 (1864); Reichwald v. Commercial Hotel Co., 106 III. 
439 (1883); Aspinwall v. Ohio & Miss. R. R., 20 Ind. 492 (1863); American 
Clearing Co. v. Walkill Stock Farms Co., 293 Fed. 58 (S. D. Fla. 1923). 

The common law rule as to meetings (other than organization meetings) very 
probably is due to the policy of protecting stockholders, supported by a theory that 
a corporation, being merely a legal fiction, could only exist within the borders of 
the state whose law created it, and that a stockholders’ meeting was a meeting of 
the corporation. It should be noted, however, that it does not follow necessarily 
from the fact that stockholder meetings outside a charter state are forbidden, that 
action at such meetings will have no legal significance. Collateral attack may be 
denied. Ellsworth v. Nat. Home & Town Builders, 33 Cal. App. 1, 164 Pac. 14 
(1917) ; Ohio & Miss. R. R. v. McPherson, 35 Mo. 1 (1864) ; Wright v. Lee, 2 S. D. 
596 (1892); see Humphreys v. Mooney, 5 Colo. 282 (1880). These latter cases 
are sustainable on the ground that the state of charter did not put meetings out- 
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hereinafter explained, must be held in a state of charter. At an 
organization meeting those possessing the corporate powers elect 
agents,”° usually known as directors, and these agents are author- 
ized to choose employees and conduct the ordinary affairs of the 
business. But until those upon whom the corporate powers are 
conferred, that is, the stockholders, act, the association cannot 
enter into legal relations. 

When, however, the members of an incorporated association 
exercise their power to act for the association by appointing other 
human beings, ordinarily directors, to carry on the business, these 
individuals may act anywhere.” If they act outside a state of 
incorporation, they may bind the association, for their action has 
been caused by those human beings empowered by law to bind the 
association.*® While the stockholders who have the corporate 
powers may not exercise those powers outside the state, there is 
nothing in the nature of things to prevent their making themselves 
agents to act for the association outside. In such a case their 
position would be very similar to that of directors. But if a state 
of charter does not empower stockholders to meet outside, they 





side the state beyond the capacity of the association, but merely beyond its author- 
ity. Cf. In re Wilson’s Estate, 85 Ore. 604, 167 Pac. 580 (1917); Thompson v. 
Natchez Water Co., 68 Miss. 423, 9 So. 821 (1890); American Clearing Co. v. 
Walkill Stock Farms Co., 293 Fed. 58 (S. D. Fla. 1923) ; Missouri Lead, etc. Co. 
v. Reinhard, 114 Mo. 218, 21 S. W. 488 (1893). 

20 The term “ agents ” as here employed is used to mean those appointed to act 
on behalf of another and is.not confined to instances where the one appointing 
reserves a right to control the details of the action of the one appointed. 

21 Galveston R. R. v. Cowdrey, 11 Wall. 459 (U.S. 1870) ; Illig v. Chartiers So. 
Ry., 268 Pa. 467, 112 Atl. 116 (1920); Russian Reinsurance Co. v. Stoddard, 211 
App. Div. 132, 207 N. Y. Supp. 574 (1925), rev’d on other grounds, 240 N. Y. 149, 
147 N. E. 703 (1925); Saltmarsh v. Spaulding, 147 Mass. 224, 17 N. E. 316 (1888) ; 
McCall v. Bryam Mfg. Co., 6 Conn. 428 (1827); Coe v. N. J. Midland R. R., 31 
N. J. Eq. 105 (1879) ; In re Wilson’s Estate; Reichwald v. Commercial Hotel Co., 
both supra note 19. 

22 See the discussion of jurisdiction, infra p. 526 and notes 33, 45. 

23 In the absence of statute, such meetings may not be held except in certain 
limited instances. Thus it is probably the common law that certain charitable 
associations may hold other than organization meetings outside the charter state 
where they have a widely scattered membership and where it is contemplated in 
organizing the company that this may be done. Derry Council v. State Council, 
197 Pa. 413, 47 Atl. 208 (1900) ; see George v. Holstein-Friesian Ass’n, 238 N. Y. 
513, 144 N. E. 776 (1924). Also where all the stockholders consent, it is probable 
that the common law permits other than organization meetings to be held outside 
a charter state. Webb & Co. v. Midway Lumber Co., 68 Mo. App. 546 (1897); 
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cannot appoint themselves such agents.** Where, however, the 
state consents to meetings beyond its borders, such meetings may 
validly be held.”° 

In the case of an association incorporated by more than one 
state, each incorporating state empowers the members to act for 
the association, and a meeting may be held in any charter state,” 
for organization * or any other purpose. Other charter states may 





Missouri Lead, etc. Co. v. Reinhard, supra note 19; and see Handley v. Stutz, 
139 U.S. 417 (1891). 

24 See cases cited supra note 19. 

25 See BEALE, ForREIGN CorPorATIONS (1904) §§ 322-23; George v. Holstein- 
Friesian Ass’n, supra note 23; Sovereign Camp v. Fraley, 94 Tex. 200, 59 S. W. 
879 (1900). The authorities do not indicate the manner in which such meetings 
shall be called and held. Consent by the charter state to meetings outside the 
state may be construed as consent to meetings called and held in the manner re- 
quired by the law of the state where the meeting is held, unless consent is given by 
a statute with contrary controlling language. 

There is, however, some question as to whether a charter state can effectively 
consent to organization meetings outside a charter state. There is no authority in 
point but it is submitted that, where the state of charter authorized such meetings 
outside the state, those meetings are valid. This is not because the law of the state of 
charter has extra-territorial force but because under these circumstances the charter 
state submits the association to the jurisdiction of the state of act and the law of 
that state can impose an obligation on the association for acts done or caused by 
the stockholders in such meeting. There is no authority directly on this, but see 
George v. Holstein-Friesian Ass’n, supra note 23; and cf. Embericos v. Anglo- 
Austrian Bank, [1904] 2 K. B. 870. Those cases which hold stockholder acquies- 
cence is corporate action tend to support this view. Even if this theory is not 
accepted, there is another ground for holding the action as binding on the associa- 
tion. This is that the state of charter may impose an obligation on the association 
for an act it authorized abroad, not because the charter state laws have opera- 
tion outside the state, but because the charter state has jurisdiction over the incor- 
porated association. Compare the cases of stockholders’ liability for corporate debts 
imposed by the charter state — regardless of the place where the debt was created. 

26 Graham v. Boston, etc. R. R., 118 U. S. 161 (1886) ; Pollitz v. Wabash R. R., 
167 Fed. 145, 156 (S. D. N. Y. 1909) ; Bridge Co. v. Mayer, 31 Ohio St. 317, 325 
(1877) ; Ohio & Miss. Ry. v. People, 123 Ill. 467, 14 N. E. 874 (1888). 

27 Graham v. Boston, etc. R. R., 118 U. S. 161, 169 (1886). There are two 
main functions of an organization meeting: (1) acceptance of the charter, and (2) 
election of officers and authorization of business. Formal acceptance of the charter 
is usually unnecessary, and where multiple incorporation is in the form of re- 
incorporation, or rechartering, rather than consolidation, no election of officers 
or authorization of business is required and consequently an organization meeting 
is usually unnecessary. In such cases the old organization continues. See Louisville 
Trust Co. v. Louisville, etc. R. R., 75 Fed. 433, 443 (C. C. A. 6th, 1896). In cases of 
interstate consolidation an organization meeting may be necessary because there is a 
new association involving the necessity of an election and authorization. 
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‘not complain. Where the meeting of a multiply incorporated body 
is held in a charter state, the law of that state determines how the 
meeting shall be called and conducted, the legality of a vote by 
proxy, the number necessary for a quorum, and the like. For the 
members are exercising a power given by the law of the state of 
meeting.”* 


UxrrA Vires AcCTs OF SINGLY AND MULTIPLY INCORPORATED 
ASSOCIATIONS 


A sound analysis of ultra vires conflict of law cases presupposes 
a sound analysis of jurisdictional problems. Just as no state can, 
by a judgment or decree, create a binding obligation on one not 
subject to the jurisdiction of its courts, it may not by its common 
law or statutes impose an obligation on individuals or other en- 
tities unless they are subject to the law of that state. Conse- 
quently, before we can say that the directors or agents of an incor- 
porated association can bind the association by acts, authorized or 
unauthorized, done outside a state of charter, we must discover 
whether the state where the acts were done had jurisdiction to 
impose an obligation. 

At common law, a state has jurisdiction over those present or 
domiciled *° within its borders, over those consenting to its juris- 
diction,*° and over those subjecting themselves to its law.” If 





28 “The Boston and Maine Railroad being a Massachusetts corporation, voting 
by proxy at a meeting of its stockholders held here in accordance with Massachu- 
setts law was binding upon the corporation. Even if it be assumed that the law 
of New Hampshire, within which State the Boston & Maine Railroad also was in- 
corporated, was different in respect of permitting voting by proxy at the meeting 
of the stockholders, . . . the stockholders’ meeting held in Massachusetts and con- 
ducted according to its law was lawful.” ° Rugg, C. J., in Brown v. Boston & 
Maine R. R., 233 Mass. 502, 513, 124 N. E. 322, 328 (1919). 

29 Coulter Dry Goods Co. v. Rosenbaum, 74 Misc. 579, 134 N. Y. Supp. 487 
(1911) ; Hill v. Wright, 129 Mass. 296 (1880); Risdon Iron & Locomotive Works 
v. Furness, [1905] 1 K. B. 304; Pinney v. Nelson, 183 U.S. 144, 151 (1901). 

80 Risdon Iron & Locomotive Works v. Furness, [1906] 1 K. B. 49; cf. Pen- 
noyer v. Neff, 95 U. S. 714, 733 (1877). 

81 See ConFiict oF LAws RESTATEMENT (Am. L. Inst. 1926) $48. For the 
purpose of this paper, we shall assume that a state has jurisdiction to impose an 
obligation on an individual or other entity when there is such a relation between 
that entity and the state, that the state may, in accordance with common law 
principles, impose an obligation, and that, when imposed, this obligation (unless 








526 HARVARD LAW REVIEW 


none of these conditions exists in a particular case, the state may 
not impose an obligation on either an individual or other entity.** 
For present purposes, we are interested only in jurisdiction over 
incorporated associations and shall confine our inquiry as far as 
possible to this problem. As an incorporated association is pres- 
ent nowhere, in any real sense of the term, and as it is domiciled 
only in a state of charter, jurisdiction of a non-charter state can 
be based only on consent or subjection. It is doubtful whether an 
association commonly consents to the imposition of obligations 
upon it by a foreign state except insofar as this is included in its 
consent to the jurisdiction of the courts of the state, a problem 
with which we are not here concerned. Thus the only important 
jurisdictional question remaining is to determine what constitutes 
subjection. 

One causing an event to occur ** subjects himself to the jurisdic- 
tion of the state where in fact the event occurs, and that state may 
impose an obligation upon him.** If A causes B to do an act * 





penal) will be recognized in other common law states. When such a relation exists, 
a state may be said to have jurisdiction to impose that obligation. ConFLicT oF 
Laws ResTaTEMENT (Am. L, Inst. 1926) § 43 et seg. Consequently, cases involv- 
ing the jurisdiction of courts, although analogous, will not be dealt with here; and 
the cases to be cited involve the creation of rights by other than judicial bodies. No 
attempt will be made here to ascertain whether the term “ jurisdiction” more 
properly describes the circumstances in which the state may validly act, or whether 
it gives a reason for valid state action. 

32 Hill v. Wright, 129 Mass. 296 (1880) ; Waverly Bank v. Hall, 150 Pa. 466, 
24 Atl. 665 (1892); King v. Sarria, 69 N. Y. 24 (1877) ; Risdon Iron & Locomotive 
Works v. Furness, [1905] 1 K. B. 304, [1906] 1 K. B. 49; Leyner Engineering 
Works v. Kempner, 163 Fed. 605 (S. D. Tex. 1908) ; Thomas v. Matthiessen, 232 
U. S. 221 (1914). 

83 While an incorporated association cannot act and hence cannot strictly cause 
an event, those in whom the corporate powers are vested, as explained above at 
pp. 522-24, can, and activity by them in exercising those powers gives jurisdiction 
over the association in the same manner as activity of a human being gives jurisdic- 
tion over him. 

84 See Conriict or Laws RestaTEMENT (Am. L. Inst. 1926) § 70. Thus if A 
stands in state X and shoots B in state Y and B dies in state Z, states X, Y, and 
Z all have jurisdiction to impose an obligation on A. People v. Botkin, 132 Cal. 
231, 64 Pac. 286 (1901); Green v. State, 66 Ala. 40 (1880); Rudiger v. Chicago, 
etc. R. R., 94 Wis. 191, 68 N. W. 661 (1896) ; Cameron v. Vandergriff, 53 Ark. 381, 
13 S. W. 1092 (1890). At common law, however, only state Y would impose an 
obligation on A. United States v. Davis, 2 Sumner 482 (U. S. 1837). But cf. 
Commonwealth v. McCloon, 101 Mass. 1 (1869) (statute). 

85 Whether an act is caused is a question of fact. The law of the place where 
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in state X and the act is done there, A has caused an event to occur 
in state X and the latter has jurisdiction to impose an obligation 
upon him.** The common example of this type of case is where 
one sends an agent into another state to make a contract for him. 
If the contract is made as authorized, the principal is bound by the 
law of the state where the agent acted.** And he is bound by the 
law of the second state even though no specific reference to that 
state was made when the act was authorized.** A in state X gives . 





the agency was created is of importance only insofar as it aids in determining the 
extent in fact of the agent’s authority. See Maspons y Hermano v. Mildred, 9 
Q. B. D. 530 (1882); Chatenay v. Brazil Sub. Tel. Co., [1891] 1 Q. B. D. 79; 
Hastings v. Hopkinson, 28 Vt. 108 (1855) ; Waverly Bank v. Hall, supra note 32; 
Barrows v. Downs & Co., 9 R. I. 446, 454 (1870); King v. Sarria, 69 N. Y. 24 
(1877). 

36 Hill v. Wright, 129 Mass. 296 (1880) ; Berwind v. Schultz, 25 Fed. 912, 919 
(S. D. N. Y. 1885); Milliken v. Pratt, 125 Mass. 374 (1878); Chatenay v. Brazil 
Sub. Tel. Co., Ltd., [1891] 1 Q. B. 79; Heebner v. Eagle Ins. Co., 10 Gray 131 
(Mass. 1857) ; Thompson v. Taylor, 66 N. J. L. 253, 49 Atl. 544 (1901) ; First Nat. 
Bank of Chicago v. Mitchell, 92 Fed. 565 (C. C. A. 2d, 1899) ; Maspons y Hermano 
v. Mildred, 9 Q. B. D. 530, 539 (1882) ; Whiston v. Stodder, 8 Mart. 95 (La. 1820) ; 
Nichols & Shephard Co. v. Marshall, 108 Iowa 518, 79 N. W. 282 (1899) ; Provident 
Gold Mining Co. v. Haynes, 173 Cal. 44, 159 Pac. 155 (1916). 

37 See Albion Fire, etc. Co. v. Mills, 3 Wils. & Sh. 218, 233 (1828). 

88 Provident Gold Mining Co. v. Haynes, 173 Cal. 44, 159 Pac. 155 (1916), 
see Thompson v. Taylor, supra note 36, and Chatenay v. Brazil Sub. Tel. Co., 
[1891] 1 Q. B. 79. No decision, it is believed, can be found which expressly denies 
the validity of this proposition. It has been suggested that certain cases involving 
the liability of stockholders of foreign corporations show that, where there is no 
reference to a particular state by those authorizing an act, the state where the act 
was done has no jurisdiction to impose an obligation for the act on the one au- 
thorizing it unless some other ground of jurisdiction is present. These cases do 
not support this proposition. They hold merely that a stockholder in a corpora- 
tion formed expressly to do business in a foreign state is liable to corporate credi- 
tors on contracts there made, if the law of that state so provides. Pinney v. 
Nelson, 183 U. S. 144, 151 (1901) ; Thomas v. Matthiessen, 232 U.S. 221 (1914). 
It does not follow that an obligation could not be imposed on a stockholder where 
the corporate charter does not refer to the particular foreign state seeking to im- 
pose liability. The Supreme Court in Thomas v. Matthiessen expressly left the 
matter open, and there is one state decision holding that despite the lack of a 
specific reference the state has jurisdiction. Provident Gold Mining Co. v. Haynes, 
173 Cal. 44, 159 Pac. 155 (1916). The English court has held in Risdon Iron & 
Locomotive Works v. Furness, [1905] 1 K. B. 304, [1906] 1 K. B. 49, that where 
the articles of association provided for no individual liability, and authorized 
doing of business in foreign states, such authorization permitted business to be done 
only in states where freedom from individual liability was possible. In other words, 
the court found the contract made by the corporate officers to be unauthorized. 
This case is not an authority for the proposition that an authorization must refer to 








528 HARVARD LAW REVIEW 


B a note to negotiate, telling him to transfer it in any state he 
chooses. B transfers the note in state Y. A is subject to liability 
by the law of state Y. This would likewise be true if A gave the 
note to B without any instruction as to where he should transfer it, 
unless, on a proper construction of the authorization by A, B was 
not in fact intended to be able to negotiate the note in the state 
where he did. Unhappily the Conflict of Laws Restatement by 
the American Law Institute casts some doubt on this proposition. 
Section 74 of the restatement reads: 


“ Tf a person neither authorizes nor ratifies an act done on his behalf 
in another state, he cannot be made liable for the act by the law of that 
state, since he has not caused it by any act of his.” *° 


The comment on this section is as follows: 


“ The necessity of consent by the principal to the jurisdiction of the 
state where the act is done cannot be satisfied by anything less than con- 
sent, no matter what may be the law of that state. Though the law of 
that state makes a person liable as principal for any act within the appar- 
ent scope of the agent’s authority, there being no consent to the act, the 
principal cannot be held liable.” *° 


Section 74 is unimpeachable. The same may be said of the 
second sentence of the comment. The first sentence of the com- 
ment, however, is objectionable in that it implies a necessity of 
consent to the jurisdiction of the state of the act before that state 
can have jurisdiction. If this is so, then the causing of an event 
in state X would not be sufficient to give that state jurisdiction 
over the absent party who caused the act, unless the latter made 
at least some reference to state X. Causation, however, is quite 
enough to give the state where an act is done jurisdiction, without 
the necessity of any such reference. Specific consent to the juris- 
diction of the state of the act is unnecessary.*’ 





the specific state seeking to impose liability — but merely that when there is no 
specific state referred to and the articles of association expressly provide against 
individual liability, persons becoming members do not assent to the doing of business 
in a state imposing individual liability. 

89 Conriict or Laws RESTATEMENT (Am. L. Inst. 1926) § 74. 40 JTbid. 

41 A man standing in state X who shoots, hoping to injure someone, and suc- 
ceeds in hitting A in state Y, should be subject to the law of Y regardless of 
whether he knew he was near the border of Y or whether he had any thoughts 
about that state. See supra notes 34 and 38. 
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This matter is not one merely of general interest, but has an 
important bearing on our problem. If the stockholders of the X 
railroad authorize the directors to carry on business, and the 
directors act outside the state, there can be no doubt that they can 
and should be able to bind the association, even though the stock- 
holders did not refer expressly to any particular state. Any other 
rule would be most unfortunate. 

Where P, a principal in state X, authorizes an agent to do a 
particular act outside the state and the agent does some other act, 
can the state where the act was done impose an obligation on P? 
In this situation, the act done was not caused by P, and merely 
authorizing or sending an agent into a state is not a subjection to 
liability for unauthorized acts of such agent. Unless, then, some 
other basis for jurisdiction is present, P cannot be bound regard- 
less of what the law of the second state may be.** This is true 
a fortiori where, though not authorized to act in state X, the agent 
does act in that state.** Subsequent ratification by the principal 
will, of course, give the state of the act jurisdiction. Furthermore, 
where P carries on business in a state through agents, it is sub- 


mitted that he subjects himself to the agency laws of that state as 
to acts done in the course of such business. Accordingly, the 
second state has jurisdiction to impose on P liability for any act 
done by his agents in the course of this business although not in 
fact caused by him.** 





42 Lloyd v. Guibert, 6 B. & S. 100, 111 (1865) ; King v. Sarria, 69 N. Y. 24, 33 
(1877); Maspons y Hermano v. Mildred, 9 Q. B. D. 530, 538, 539 (1882); 
Chatenay v. Brazil Sub. Tel. Co., [1891] 1 Q. B. 79; cf. Condit v. Baldwin, 21 N. Y. 
219 (1860). Contra: Routh v. Agricultural Bank, 12 Sm. & M. 161, 188 (Miss. 
1849). 

43 See Barrows v. Downs & Co., 9 R. I. 446, 454 (1870); King v. Sarria, 69 
N. Y. 24 (1877); Risdon Iron & Locomotive Works v. Furness, [1906] 1 K. B. 
49; Leyner Engineering Works v. Kempner, 163 Fed. 605 (S. D. Tex. 1908) ; see 
also Thomas v. Matthiessen, 232 U. S. 221, 236 (1914), where Holmes, J., said: 
“ The statutes of California cannot force an agent upon a foreign principal.” 

44 Pattison v. Mills, 1 Dow & C. 342 (1828); American Fire Ins. Co. v. King 
Lumber Co., 250 U. S. 1, 10 (1919), aff’'g 74 Fla. 130, 77 So. 168 (1917) ; Arayo v. 
Currel, 1 La. 528 (1830) ; Malpica v. McKown, 1 La. 248 (1830) ; Continental Life 
Ins. Co. v. Chamberlain, 132 U. S. 304 (1889). The limits of this doctrine have 
not been worked out, but this limit at least seems established: doing business in a 
foreign state is not a submission to the laws of that state as to acts done on behalf of 
an association which are beyond its corporate capacity. See cases cited in note 50, 
infra. 
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A state thus has jurisdiction to impose an obligation on an 
entity for events, including acts, caused by that entity *° within 
its borders, and also for acts not so caused but done on behalf of 
that entity in the course of business which was authorized.** With 
these principles in mind, we may proceed to a consideration of 
ultra vires acis. 


A. Ultra Vires Acts of Singly Incorporated Associations 


Where an act is done in a non-charter state on behalf of an 
incorporated association, three questions arise for determination. 
The first is a question of jurisdiction. Can the state where the act 
is done impose an obligation on the association because of it? The 
second may, for want of a better name, be called a question of 
agency. Have the proper human beings acted? This question re- 
quires a consideration of what law or laws determine who are the 
proper human beings to act, and, this having been found, the 
further question of whether under the law or laws controlling, 
the proper persons have acted. The third question is that of wltra 
vires ** and necessitates finding what law determines whether an 
act done on behalf of an association is ultra vires, and what law 
determines the effect which shall be given to such an act. 

We have already considered the principles governing jurisdic- 
tion, and it but remains to apply these principles to this situation. 
If the act in question is beyond the corporate capacity of the as- 
sociation as determined by the law of the state of charter, that is, 
if the act is one no human beings have been empowered to do on 
behalf of the association,** the non-charter state where the act is 





45 In the case of an incorporated association, as we have seen, the causation here 
referred to must be by those human beings empowered by the charter law to act for 
the association. See pp. 522-23, and note 33, supra. 

46 This latter statement is subject to the limitation indicated in note 44, supra. 

47 See Stevens, A Proposal as to the Codification and Restatement of the Ultra 
Vires Doctrine (1927) 36 Yate L. J. 297; Warren, Executory Ultra Vires Trans- 
actions (1911) 24 Harv. L. Rev. 534; Warren, Executed Ultra Vires Transactions 
(1910) 23 Harv. L. Rev. 495; Warren, Torts by Corporations in Ultra Vires Under- 
takings (1925) 2 Cams. L. J. 180; Carpenter, De Facto Corporations (1912) 25 
Harv. L. Rev. 623. 4 

48 For the distinction between ultra vires acts which are beyond the corporate 
capacity and those merely beyond the corporate authority, see Warren, supra 
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done has no jurisdiction to affect the association on account of it, 
For jurisdiction cannot be based here on causation as the act in 
question has not been caused by anyone empowered to act for the 
association, and it cannot be based on the conducting business in 
the state where the act was done because, as we have seen, merely 
carrying on an intra vires business does not amount to a subjec- 
tion for such ultra vires acts.*° Thus, suppose that the stock- 
holders of the A railroad company, incorporated in state X, meet 
there and authorize the directors to purchase and operate a mine 
in state Y, and to send B, an agent, to make the arrangements. B, 
in state Y, contracts, on behalf of the association, to buy the mine. 
If by the law of the state X, where the stockholders met, the action 
taken by them was beyond the corporate capacity, then the asso- 
ciation is not liable on the contract. The same result would ob- 
viously be reached where there is no stockholder action.” 

On the other hand, if by the law of the charter state the act in 
question is not beyond the corporate capacity but is merely unau- 
thorized by that Jaw,” then the state where the act is done has 
jurisdiction, because the act is caused, though wrongfully, by those 
empowered to affect the association. In the absence of action by 
those in whom the corporate powers are vested, namely the stock- 
holders, the second state acquires no jurisdiction because of the 
act, unless the association was carrying on business in the state 
and the act was in the course of such business. If, in the case 
put, there had been no stockholder action, but the directors alone 
had sent B into state Y to contract for a mine, and such action was 





note 47. An act is beyond the corporate capacity by the law of the charter state 
when that law does not empower human beings to do it for the association. 

49 See’note 48, supra and cases cited in note 50, infra. 

50 See Orr v. Lacey, 2 Doug. 230, 235 (Mich. 1846), where it was said, “ the 
Courts of this state will examine into the capacity of the bank to make a contract, 
and, if it discovers a want of capacity to make the one on which a recovery is 
sought, they will not carry it into effect.” See Hitchcock v. U. S. Bank, 7 Ala. 386, 
434, 443 (1845); Anglo-Am. Land, etc. Co. v. Lombard, 132 Fed. 721 (C. C. A. 
8th, 1904) ; Starkweather v. Am. bivle Soc., 72 Ill. 50 (1874). See also Black v. 
Del. & Raritan Canal Co., 22 N. J. Eq. 130, 422 (1871), where the court said, 
“The capacity of such foreign corporation to hold property or transact business, 
depends upon the law of the state which created it.” 

51 An “ unauthorized act” is one which human beings are empowered to do on 
behalf of the association, but which not being authorized is impliedly, at least, 
forbidden. Not every act which is unauthorized is beyond the corporate capacity. 
Eastern Bldg., etc. Ass’n v. Williamson, 189 U. S. 122 (1903). 
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ultra vires by the law of the charter state, then state Y cannot im- 
pose a liability on the association because of the contract. But 
if the A railroad company was doing business in state Y and the 
purchase of a mine can properly be considered as incidental to 
railroading, then state Y has jurisdiction to bind the association. 
The determination that the foreign state has jurisdiction does 
not, however, settle the matter whether it will or should exercise 
its jurisdiction and bind the association. Whether it will impose 
an obligation, and to what extent, are matters to be determined 
by its own law and in accordance with its interpretation of com- 
mon law principles. This brings us to the second question, which 
we have termed an agency problem. Even though a state has 
jurisdiction over an entity, it imposes liability for acts done in 
behalf of the entity, whether human or incorporated, only on 
principles of agency law. In other words, before a state imposes 
an obligation on the association because of an act done there on 
behalf of the association, it must determine whether or not in 
accordance with its law the proper human beings have acted. 
Thus a state having jurisdiction over an incorporated association, 
should not, as a matter of common law, impose liability unless 
either the act was caused by the human beings possessing under 
the law of the charter state the corporate powers, or else unless 
by its own law, the act was within the scope of the authority of 
the individuals who have acted.” By way of illustration, suppose 
that A, an officer of a company incorporated in state X, executes 
and delivers to bankers in state Y an issue of bonds. Assuming 
that state Y has jurisdiction, it should not bind the association 
unless A’s act was authorized by the stockholders, or, even though 
not so authorized, the act was within the so-called scope of author- 
ity of A under the law of state Y. For instance, A may have been 
authorized by the directors to execute the bonds in question and 





52 The phrase “scope of the authority” is used here in the sense of legal, 
though not necessarily actual, authority. The question is discussed in Stevens, 
supra note 47. Directors have a wider scope of action that may be said to be 
“ within the scope of their authority ” than other agents usually have, and probably, 
wider also than Mr. Stevens indicates in the above cited article. The term 
“ agency ” as used in this article includes also the relationship between the directors 
and the association; and within the term “ agency laws” is included not merely the 
laws governing agents over whom a power of control is reserved, but agents in the 
wider sense of those acting on behalf of another. 
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by the law of state Y it was within the scope of the directors’ au- 
thority to order such an issue. 

When it is ascertained that the state in which the act was done 
has jurisdiction and that by its own law the proper human beings 
have caused the act, one more question remains, namely, whether 
the act was ultra vires and if so what effect shall be given to it. 
The state where the act was done should look to the charter state 
to ascertain whether or not the act in question was authorized.™ 
If authorized by the charter state and not forbidden by the law of 
the state of act, legal significance should be given to the act. If, 
however, the act in question is found to have been unauthorized 
by the charter state, the reason for this should be determined. 
Where the act was unauthorized because beyond the purposes 
of the association * or because it violates a restriction imposed by 
the charter state for the protection of creditors and stockholders,” 
the lack of authority is not purely a matter of local concern to the 
charter state. In such a situation the interests of the creditors 
and stockholders involved should lead the foreign state to treat 
the act as it would an wlira vires act on behalf of one of its own 


incorporated associations. On the other hand, if the act in ques- 
tion in unauthorized by the charter state because of a purely local 





53 Sherwood v. Alvis, 83 Ala. 115, 3 So. 307 (1887) ; Tolman v. New Mexico & 
Dak. Mica Co., 4 Dak. 4, 22 N. W. 505 (1885) ; Pancoast v. Travellers Ins. Co., 79 
Ind. 172 (1881); Dodge v. City of Council Bluffs, 57 Iowa 560, 10 N. W. 886 
(1881) ; Dittman v. Distilling.Co. of America, 64 N. J. Eq. 537, 54 Atl. 570 (1903) ; 
Southwestern Tel. Co. v. Kansas City, etc. Ry., 108 La. 691, 32 So. 958 (1902); 
Thompson v. Waters, 25 Mich. 214 (1872) ; Lamb v. Russell, 81 Miss. 382, 32 So. 
916 (1902) ; Blair v. Perpetual Ins. Co., 10 Mo. 559 (1847); Ellsworth v. St. Louis, 
etc. R. R., 98 N. Y. 553 (1885); Jemison v. Citizens’ Savings Bank, 122 N. Y. 135, 
25 N.E. 264 (1890) ; Canada So. R. R. v. Gebhard, 109 U. S. 527 (1883) ; Newburg 
Petroleum Co. v. Weare, 27 Ohio St. 343 (1875) ; Davis v. Flagstaff Silver Mfg. Co., 
2 Utah 74 (1877); St. Louis R. R. v. Terre Haute R. R., 145 U. S. 393 (1892) ; De 
La Vergne Co. v. German Savings Inst., 175 U.S. 40 (1899). 

54 Tolman v. New Mexico & Dak. Mica Co.; Sherwood v. Alvis; Jemison v. 
Citizens’ Savings Bank; Southwestern Tel. Co. v. Kansas City, etc. Ry.; Blair v. 
Perpetual Ins. Co., all supra note 53; Silver Lake Bank v. North, 4 Johns. Ch. 370 
(N. Y. 1820) ; Steam Nav. Co. v. Weed, 17 Barb. 378 (N. Y. 1853) ; St. Louis R. R. 
v. Terre Haute R. R., 145 U.S. 393 (1892) ; Safety Insulated Wire & Cable Co. v. 
Mayor, etc. of Baltimore, 74 Fed. 363 (C. C. A. 4th, 1896); De La Vergne Co. v. 
German Savings Inst., 175 U. S. 40 (1899). 

55 Holt v. Cal. Devel. Co., 161 Fed. 3 (C. C. A. oth, 1908); City Fire Ins. Co. 
v. Carrugi, 41 Ga. 660 (1871) ; Newburg Petroleum Co. v. Weare, 27 Ohio St. 343 
(1875) ; Ellsworth v. St. Louis, etc. R. R., 98 N. Y. 553 (1885). 
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policy, there is no reason why this policy should be recognized 
abroad, and consequently the defense of ultra vires should not be 
permitted.” It is believed that the great weight of authority 


supports this analysis. 


B. Ultra Vires Acts of Multiply Incorporated Associations 


When an act is done on behalf of a multiply incorporated asso- 
ciation, the same three questions arise for consideration as arose 
in the case of a singly incorporated body. But here we have an 
additional problem, namely, how under the controlling law the 
determination whether a particular act is or is not ultra vires is 
to be made. This latter is not a conflict of laws problem, but it is 
so intimately bound up with the other questions, that a proper 
understanding of many of the cases requires its consideration. 

Turning first to jurisdiction, when an act is done on behalf of a 
multiply incorporated association in any one of the charter states, 
the association, being domiciled there,” is clearly subject to the 
law of that state. When the act is done outside any of the charter 
states, the state where the act is done has jurisdiction to affect the 
association only if the particular act was caused by those human 
beings empowered by the law of some charter state to act for the 
association, or the association is carrying on business in the state 
and the act in question was done in the course of that business and 
was within the corporate capacity of the association by the law 
of some charter state.” 

Assuming, however, that the state, whether it be a charter or 
non-charter state, has jurisdiction on some one of the grounds dis- 
cussed, it should apply its own law ” to the situation and determine 
whether under principles of what we have called its agency law © 
the association should be bound. No obligation should be im- 
posed because of the act done unless it was caused by those human 
beings empowered to act for the association by the law of some 





56 Hitchcock v. U. S. Bank, 7 Ala. 386 (1845); Ellsworth v. St. Louis, etc. 
R. R., 98 N. Y. 553, 559 (1885) ; Whitman Mining Co. v. Baker, 3 Nev. 386 (1867) ; 
see Milnor v. N. Y. & N. H. R. R., 53 N. Y. 363, 367 (1873) ; cf. St. Louis R. R. v. 
Terre Haute R. R., 145 U. S. 393 (1892). 

57 Nashua R. R. v. Lowell R. R., 136 U.S. 356 (1890). 

58 See supra pp. 530-32. 

59 See the discussion of this same point in connection with a singly incorporated 
association, supra pp. 532-33. 60 See p. 532, supra. 
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charter state, or unless the act was within the scope of authority 
of the actor under the law of the place where it was done. 

To illustrate, suppose that A, an officer of a railroad company 
incorporated in states X, Y, and Z, executes and delivers to 
bankers in state X an issue of bonds. The stockholders may have 
met in a charter state and, exercising powers given by that law, 
have authorized the directors to provide for an issue of bonds, and 
the directors may have caused A to issue them. In such a case, 
the act in state X was caused by those in whom the corporate 
powers were vested, and consequently the association may be 
bound. Even though the stockholders have failed not only to 
authorize the issue, but have expressly forbidden it, if the directors 
have authorized the issue and have also authorized A’s execution 
of the bonds, and by the law of state X it is within the scope of 
their authority to do so, then the issue will likewise be valid.* 

Having determined that the state has jurisdiction and that in 
accordance with what may be called its agency law it is proper 
for it to exercise this jurisdiction, we are confronted with the prob- 
lem of ultra vires. When an act is done in another charter state, 


we have to consider whether the state where the act was doné 
should, if it considers the act intra vires under its own law, take 
into account the fact that it is ultra vires under the law of some 
other charter state.°* Moreover, if it is determined that the act 





61 An interesting point for consideration arises. Suppose that states X and Y 
are charter states, and that by the law of state Y, a particular bond issue is beyond 
the corporate capacity of the association, but by the law of state X it is not when 
authorized by a majority of the stockholders. If a majority of the stockholders 
meeting in state Y vote for the issue and the directors, in pursuance of an author- 
ization at the meeting, cause A to do the act in state X, where it is authorized, the 
question arises as to whether state X can, in accordance with common law agency 
principles considered above, bind the association. It is arguable that those em- 
powered to bind the association did not cause the particular act, and that those 
who did cause it, namely the directors, were not acting within their authority, 
because their authority was only to do this when there was valid stockholder action. 
The answer would seem to be that the act was caused by those human beings, 
namely, the majority stockholders, who the state where the act was done said 
could bind the association. While they were not in the strict sense empowered by 
law to act, the question is one of agency not jurisdiction; and there being no 
sufficient justification in policy for a distinction between cases where majority 
stockholders meet in one state rather than another, the fact that the act was 
caused at a meeting in state Y, where that act was not within corporate capacity, 


should not be material. 
62 Or, similarly, if it considers the act wtra vires under its own law, whether it 
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is ultra vires, we must discover what law governs the consequences 
of the act. It is submitted that if the act is done in a charter state, 
and that state finds the act ultra vires or intra vires by its own law, 
it should apply that law and not consider the law of other charter 
states. If it determines that the act is ultra vires, it should give 
to that act the same consequences it gives to ultra vires acts of 
other associations incorporated by it.** Once the charter state 
has determined what its law is, there is no reason why it should 
not apply it. In other words, as we shall see, it is proper for a 
charter state to consider the fact that the association is incor- 
porated in several states when it is determining whether or not a 
particular act should be deemed objectionable as being ultra vires. 
But having determined that it is objectionable, the fact that an- 
other charter state considers it unobjectionable should then be 
immaterial. 

To illustrate the point just considered, suppose that a railroad 
is incorporated in states X, Y, and Z, and that by the law of X a 
purchase of the controlling interest in a steamship company was 
valid, but by the law of Y it was beyond the corporate authority, 
and by the law of Z, beyond the corporate capacity.°° The stock- 
holders meet in state Y, where the purchase is beyond the corpo- 
rate authority, and authorize A to make a contract of purchase in 
any one of the states. If A makes the contract in state X, where 
the purchase is intra vires, liability on the contract should be im- 
posed; if made in Y, where the purchase is beyond the corporate 
authority, the contract is ultra vires; if made in Z, where it is 
beyond the corporate capacity, the contract is void.** And the 
result should be the same if the stockholders met in state X or 
state Z.°* Moreover, a like decision should be reached where there 





should take into account the fact that it is intra vires under the law of some other 
charter state. The factors which should, in the absence of controlling legislation, 
lead it to determine whether or not the act was ultra vires or intra vires will be 
considered below. See infra pp. 539-41. 

63 Pittsburgh & St. Louis R. R. Appeal, 4 Atl. 385 (Pa. 1886); Mackay v.N. Y., 
N. H. & H.R. R., 82 Conn. 73, 72 Atl. 583 (1909) ; Clark v. Barnard, 108 U. S. 436 
(1883). 

64 See Pittsburgh & St. Louis R. R. Appeal, 4 Atl. 385 (Pa. 1886). 

65 For the distinction between corporate authority and capacity see notes 48 
and 51, supra. 66 Pittsburgh & St. Louis R. R. Appeal, 4 Atl. 385 (Pa. 1886). 

67 Consequently the cases do not consider where the stockholders’ meeting was 


held. 
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is no stockholder action, providing, of course, that the contract 
was within the scope of the authority of the actor under the law 
of the state where made.®* 

Where an obligation is created in one charter state, it should 
be enforceable even in a charter state which would not have cre- 
ated it,°® unless the state in which enforcement is sought is one 
under whose law the act, had it been done there, would have been 
void as ulira vires. In the latter case, the act is so contrary to the 
policy of that state that an obligation created as a result of it 
should not be enforced there.” 

Stock issues by multiply incorporated associations present prob- 
lems which deserve separate consideration, although the govern- 
ing principles have already been stated. Stock represents mem- 
bership in an association which has been incorporated. The 
nature of stock is the same no matter how many incorporations 
there may be. It is still, in essence, membership in an association; 
and there being only one association, there can only be one mem- 
bership. Where an issue of stock by an association with multiple 
personalities complies with the laws of all charter states, it is, of 
course, valid.** If all laws are not complied with, however, the 
issue is ultra vires and may be enjoined.”* Thus it has been held, 
that, where by the law of one charter state unanimous consent of 
the stockholders was necessary to authorize a stock issue, a major- 
ity vote was not enough, though cast at a meeting in another 
charter state where it was held to be sufficient.”* This is because 
no one can have membership in an association which has been 





68 Similar principles govern transfers of title. The charter state where the 
property is, determines by its own law whether or not the transfer is ultra vires 
and the effect, if any, to be given to it. Pittsburgh & St. Louis R. R. Appeal, 4 Atl. 
385 (Pa. 1886) ; Attorney General v. N. Y., N. H.& H. R. R., 198 Mass. 413, 422, 
48 N. E. 737, 740 (1908) ; and see Pollitz v. Wabash R. R., 167 Fed. 145 (S. D. N. Y. 
1909) ; Plummer v. Chesapeake & Ohio R. R., 143 Ky. 102, 136 S. W. 162 (1911). 

69 Cf. Martinez v. Probst, 32 Chi. Leg. News 166 (Mo. 1899). 

70 See Pittsburgh & St. Louis R. R. Appeal, 4 Atl. 385 (Pa. 1886). 

71 Attorney General v. Boston & Maine R. R., 109 Mass. 99 (1871); O’Brien 
v. Chicago, R. I. & P. R. R., 36 How. Pr. 24 (N. Y. 1868) ; Prouty v. Mich., etc. 
R. R., 52 N. Y. 363 (1873). See also Pollitz v. Wabash R. R., 150 App. Div. 708, 
135 N. Y. Supp. 789 (1912). 

72 Fisk v. Chicago, etc. R. R., 53 Barb. 513 (N. Y. 1868); Pollitz v. Wabash 
R. R., supra note 71. See also Bulkeley v. N. Y., N. H. & H. R. R., 216 Mass. 432, 
103 N. E. 1033 (1914); cf. Brown v. Boston & Maine R. R., supra note 28. 

73 Pollitz v. Wabash R. R., supra note 71. 
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given legal personality unless the law giving the personality 
consents. But unless the issue is enjoined or by the law of one 
charter state is utterly void, the issue stands as though validly 
made.** 

There is very little discussion in the cases concerning action on 
behalf of a multiply incorporated association in non-charter states. 
The results of the decisions themselves, however, indicate that 
when such an act is done in a non-charter state, that state having 
jurisdiction and the proper human beings having acted, if the 
action is intra vires by the law of any charter state, it will be 
treated as intra vires by the foreign state." This seems sound; 
for the defense of ultra vires rests mainly upon the policy of pro- 
tecting stockholders and intra vires creditors, and such persons 
certainly must contemplate that the association will engage in acts 
authorized by any one of its charters. If, then, the association 
does an act outside any charter state but. authorized by at least 
one charter state, the policy of protecting stockholders and intra 
vires creditors does not require that the action be considered in- 
valid merely because wlira vires by the law of another charter 
state. If, however, the action is ultra vires by the law of all the 
charter states, then the foreign state should treat the act as such 
and apply the rules governing similar ultra vires action of asso- 
ciations incorporated by it. 

Frequently a multiply incorporated association will be em- 
powered by one charter state to do what it is not only not 
empowered but expressly forbidden to do by another.”* It is obvi- 
ous, therefore, that an association incorporated in more than one 
state may become involved in some awkward legal situations. 
Suppose, for example, that the association exercises in one charter 
state a power there given but forbidden by another charter state. 
Though obligations may arise as a result of the act in the first 
state, the state forbidding the action may deprive the association 





74 See Covington, etc. Bridge Co. v. Mayer, 31 Ohio St. 317, 325 (1877). 
75 Bachmann v. Knights & Ladies of Honor, 44 Ill. App. 188 (1892) ; see Blue 
Ridge Power Co. v. Southern Ry., 122 S. C. 222, 115 S. E. 306 (1922) (a poorly 
reasoned decision). 

76 Lake Shore, etc. Ry. v. Eder, 174 Fed. 944, 945 (C. C. A. 6th, 1909) ; Louis- 
ville, etc. Ry. v. Louisville Trust Co., 174 U. S. 552 (1899) ; Bachmann v. Knights & 
Ladies of Honor, 44 Ill. App. 188 (1892); Mackay v. N. Y., N. H. & H.R. R., 


supra note 63. 
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of its legal personality because of such action; ” and it is possible 
that a stockholder may enjoin the action on the theory that his 
contract requires that business should not be conducted in such 
fashion as to result in a forfeiture of the association’s charter in 
any state. Such a construction is not without merit. Stock- 
holders may well be held not to consent to action which deprives 
them of so important a privilege as legal personality.” 

Having discussed the proper bases for jurisdiction over a 
multiply incorporated association, the so-called principles of 
agency involved, and what is the proper law to determine whether 
or not a given act is ultra vires, we may now consider how under 
the proper law the determination whether a particular act is or is 
not ultra vires, is to be made. The powers of an incorporated asso- 
ciation are to be determined by interpreting the charter or incor- 
porating act in the light of common law principles. If there is a 
statute or decision on the question in the state whose law controls, 
no further search need be made. But frequently there will be no 
statute or decision exactly controlling or even implicitly covering 
the situation. In such a case it should be kept in mind that an 
association incorporated by more than one state need not be 
treated exactly like an association incorporated by only one. The 
differences in the factual situation may well call for different treat- 
ment. Thus if state X’s law applies and by that law it is wltra 
vires for an association incorporated by that state alone to own 
stock in another company, it does not necessarily follow that it 
should be held ultra vires for a multiply incorporated association 
to do so. 

There are two main types of multiply incorporated associations, 
those created by the simultaneous and concurrent action of two or 
more states,’® and those incorporated first by one state, and then 





77 It may, e.g., dissolve the corporation of that state. See in this connection 
t Op. Att’y Gen. 118 (Mass. 1894), and see Attorney General v. N. Y., N. H. & H. 
R. R., 198 Mass. 413, 84 N. E. 737 (1908). 

78 Of course, as we have seen, if such action is taken, it is valid and ultra 
vires may not be urged. Stockholders have adequate protection in the ability 
to secure an injunction. The risk».of dissolution in a state forbidding, while 
perhaps adequate to justify an injunction, ought not to be deemed sufficient to allow 
collateral attack. The act, being authorized by the law where done, should be 
treated as valid. 

79 I.e., action which one state takes in view of similar action taken by or to be 
taken by another state. 
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re-incorporated by another or others.*° Where an association is 
incorporated by the simultaneous but concerted action of two or 
more states, each state contemplates that the one factual entity 
is to function under the control of one or more sovereigns besides 
itself. Each charter state should then endeavor not unduly to 
hamper the association, and should recognize the fact that if an 
act which is intra vires in one state is ultra vires in another, the 
association is very seriously handicapped. For, as we have seen, 
while only one law applies as to the consequences of that act, in 
the sense of creating rights and duties because of it, the associa- 
tion may nevertheless forfeit its charter because an act, valid 
where done, was forbidden by another charter state, and such 
an act may conceivably be enjoined. Accordingly, a method of 
dealing with acts done on behalf of the association should be de- 
termined which will minimize friction, even where it cannot elimi- 
nate it; and each charter state should endeavor as far as pos- 
sible to work out a doctrine of ultra vires which will prevent an 
act being considered as unobjectionable by one charter state and 
objectionable by others. 

While the decisions have not fully worked out any definite rule, 
there is considerable support for the following view which, it is 
submitted, should be applied in the absence of a statute or con- 
trolling decision. If an act is done in a charter state on behalf of 
the association and such act is purely of local concern and does 
not seriously affect the association in other charter states, then 
that charter state should treat the act as it would the act of an 
association incorporated by it alone.** Other charter states 
should treat the act in the same manner as the charter state in 
which it was done would treat it. If, however, the act is one 
which is of particular concern to some other charter state, then 
the state where the act is done should treat it as wltra or intra vires 
depending upon whether such act is or is not objectionable under 
the law of the state particularly affected. When the act is one 





80 This is known as re-incorporation, rechartering, and domestication. The last 
term is sometimes used loosely to include instances where no new legal personality 
is conferred. 

81 See 1 Op. Att’y Gen. 118, 136-37 (Mass. 1894) ; Attorney General v. Boston 
& Maine R. R., 109 Mass. 99 (1871); Clark v. Barnard, 108 U. S. 436 (1883) ; 
Peters v. Boston & Maine R. R., 114 Mass. 127 (1873). 
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which will affect the association in all charter states, then if the 
act is one which would be wltra vires by the law of any one of 
those states by a clear statutory provision or decision, or would 
be ultra vires if done by a singly incorporated association in 
any one of them, it should be treated as ultra vires,* regardless of 
what the law of the charter state where the action occurs happens 
to be. 

To illustrate these suggested rules, suppose that large amounts 
of bonds are issued in state X, a charter state, and the money 
raised is to be spent for the benefit of the issuing railroad as a 
whole. The issue is wltra vires unless by the law of all charter 
states the action is intra vires either by statute or decision or be- 
cause it would be intra vires if done by an association incorporated 
in such states. On the other hand, suppose a railroad company 
wishes to issue notes of small amounts to pay for local improve- 
ments in state X and the notes are issued there. State X should 
not consider the attitude of other states in determining whether or 
not the issue is ultra vires, and if state X would hold the issue 
unobjectionable, other states should also do so.** 

Where an association is incorporated by one state and later re- 
incorporated by another, the factual situation is slightly different. 
The original state need not consent to the re-incorporation,** and 
it is difficult to say whether the same rules should be applicable as 
in the case of simultaneous incorporation by several states. It is 
submitted, however, that the policy of avoiding friction and con- 
sequent waste, and the desirability of one rule for both types of 
cases, should cause the adoption of the same rules for both. But 
one modification should be noted. Where a state re-incorporates 
an association already incorporated, it adopts the association with 
its existing organization. If the stock or membership is changed 
in compliance with the law of the original charter state, the 
change is valid in the state of re-incorporation unless the latter’s 





82 See Pollitz v. Public Utility Comm., 96 Ohio St. 49, 117 N. E. 149 (1917); 
Pollitz v. Wabash Ry., 167 App. Div. 669, 152 N. Y. Supp. 803 (1915) ; Continental 
Securities Co. v. N. Y. Cent. & H. R. R., 217 N. Y. 119, 126, 111 N. E. 484, 486 
(1916) ; Pollitz v. Wabash R. R., 167 Fed. 145 (S. D. N. Y. 1909) ; and see Southern 
Ry. v. Lancaster, 149 Ga. 434, 100 S. E. 380 (1919). 

83 The principles here outlined govern also the determination of whether or not 
transfers of property and stock issues are ultra vires under the proper law. 

84 Clark v. Barnard, 108 U. S. 436;.451-52 (1883). 
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statute law is clearly contrary.** Stock issues of re-incorporated 
companies need ordinarily comply only with the law of the 
original state of charter, and in determining their validity that 
state need not consider the attitude of re-incorporating states. 


PROPERTY AND OBLIGATIONS OF SINGLY AND MULTIPLY 
INCORPORATED ASSOCIATIONS 


It is frequently said that a corporation owns property, has 
rights, and is subject to obligations. The statement is normally 
made with reference to single incorporation, and the term “ cor- 
poration” is used to mean the singly incorporated association. 
When, however, we come to examine the cases involving multiple 
incorporation, it is clearly seen that this usage is not sufficiently 
precise. Accurately speaking, the corporation is the legal person- 
ality, the “legal sense,” of the association, and property and other 
legal rights and duties are in the association, not in its personal- 
ity. There are, as we have stated, two main types of multiply 
incorporated associations — those incorporated by the independ- 
ent but concerted effort of two or more states, and those in- 
corporated by one state, and later re-incorporated by another. 
The most common class of the first type is that of interstate 
consolidations. Here two or more associations incorporated in 
different states unite into one, that one obtaining legal personality 
from each of the original incorporating states. On consolidation 
it is customary for the old associations to transfer all their prop- 
erty to the new.*° When property is so transferred, or when new 
property is thereafter acquired, it belongs, properly speaking, to 
the association, and not to any one or all of the corporations.” 


85 This would seem to follow from Louisville Trust Co. v. Louisville, etc. Ry., 
75 Fed. 433, 434 (C. C. A. 6th, 1896) ; see Conrrict or Laws RestaTEMENT (Am. 
L. Inst. 1927) § 221 accord. 

86 Atlantic Coast Line R. R. v. Cone, 53 Fla. 1017, 43 So. 514 (1907). Personal 
property may be transferred informally, but formality is necessary in the case of 
realty, in the absence of a special statutory provision on the matter. Many states, 
however, have statutes authorizing consolidation, which provide for the automatic 
passage of title on incorporation of the new association. See, e.g., Ariz. C1v. CopE 
(1913) §§ 2157-63; Coro. Comp. Laws (1922) § 2830; Nes. Comp. Srat. (1922) 
§ 5303; Onto Gen. Cope (Page, 1926) § 9038; Pa. Strat. (West, 1920) § 18592: 
S. C. Cope or Laws (1922) $4797; Va. Gen. Laws (1923) § 3823; Wyo. Comp. 
Strat. ANN. (1920) § 5368. 

87 Conriict oF Laws Restatement (Am. L. Inst. 1927) § 224. See Central 
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The traditional theory, however, is otherwise. Under that the- 
ory, if there is a consolidation, or a conveyance after consolida- 
tion, and the association is not described in the deed as a corpora- 
tion of any particular state or states, property in any charter state 
passes to the corporation created by that state, and property out- 
side any charter state is held by all the corporations jointly. 
Where the association is described in the deed as a corporation of 
one or more of the charter states, title passes to the corporation or 
corporations named. 

The theory that the property of the association is owned by a 
number of corporations must, it is believed, be rejected. While 
the authorities directly in point are meagre, such as exist are in- 
consistent with such a view, and practical considerations and 
analogies are clearly against it. In the case of Jn re Lyons Es- 
tate,** it appeared that the testatrix had bequeathed property to a 
company incorporated in both Massachusetts and New York, de- 
scribing the Company as the “ X Co. of Boston, Mass.” The 
New York taxing authorities sought to impose a tax on the be- 
quest as a transfer to a foreign corporation. It was held that the 
transfer was not so taxable, the court saying: | 


“ Theoretically it may be said that there is a distinct legal entity in each 
of the three states, but the substance is the same in all. ... If the 
testatrix had distinctly said that she had intended the bequest to go to 
the New York corporation, it would have gone into the same treasury, 
and have been disbursed in the same manner and by the same people.” *® 


While it is settled law that no state may impose an excise on one 
legal entity measured by the property of another, the law is also 
well settled that where an association is incorporated in several 
states, any charter state may impose an excise on the association 
measured by all its property,®° and an inheritance tax may be im- 
posed on the shares by any charter state, such states not being 
confined in taxing to that proportion of the shares representing 





Trust Co. v. St. Louis, etc. Ry., 41 Fed. 551, 552 (C. C. E. D. Ark. 1890): “ The con- 
solidated company owns the road in both states; but in Arkansas it is an Arkansas 
corporation, and in Missouri it is a Missouri corporation.” 

88 144 App. Div. 104, 128 N. Y. Supp. 1004 (1911). 

89 Td. at 104, 128 N. Y. Supp. at 1004. 

90 Ashley v. Ryan, 153 U. S. 436 (1894); Kansas City, etc. R. R. v. Stiles, 
242 U.S. 111 (1916); cf. Delaware Tax Case, 18 Wall. 206 (U.S. 1873). 
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property in the state.** These decisions clearly tend to show that 
property is in the association and not in its personality or 
personalities. 

Not only are these decisions inexplicable on the traditional 
theory, but that theory if logically applied would lead to results 
which no common law court would be willing to accept. Suppose, 
for example, that a large number of trucks are sent from the ship- 
ping rooms of the Boston and Maine Railroad in Massachusetts to 
the Maine shipping rooms of that company. The railroad is sued 
in Maine, and levy is had on this property. The Boston and 
Maine, alleging itself to be a Massachusetts corporation, sues for 
conversion, setting up that the property attached belonged to it 
and had merely been lent on a bailment at will to the Maine cor- 
poration. Clearly there should be no recovery. Suppose further 
that a concern, which we may call the A company, is incorporated 
in states X and Y, and personal property is deeded to it as a cor- 
poration of state X. Years later the A company, not knowing 
how it was deeded to it, sells it, describing itself as a corporation 
of state Y. Can it later attack the title as a corporation of state 
X? Such attack clearly should be denied. The association is a 
unit and should be so treated unless there is a juristic impossi- 
bility, and there is none in the view here suggested. 

The difficulty as to property ownership, created by the tradi- 
tional theory, is accentuated in the case of re-incorporated associa- 
tions. If the ownership of property is in the corporation, then 
when a new personality is conferred, how does the property get 
over into that new personality? As a matter of practice, convcy- 
ances are not made in this type of case. Suppose that the A com- 
pany incorporated in state X does business and owns realty in 
state Y. Later it re-incorporates in Y. Formality is essential to 
pass title to real estate. If title is in the corporation created by 
state X, it has not passed out. Suppose no other property is 
owned or acquired in state Y, and that a tort is committed there. 
If suit is brought in state Y, legal execution would be impossible, 
for the corporation of state Y would on this theory be sued and 
that corporation has no property. 





91 Welch v. Treasurer and Receiver Gen., 223 Mass. 87, 111 N. E. 774 (1916); 
see (1906) 6 Cor. L. REv. 597. 
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All these problems are avoided, and the decisions considered 
above easily explained if the property is considered as being in 
the association, and it is submitted that this is the law. The A 
company incorporated in states X, Y, and Z, owns the property 
conveyed to it, just as much as John Smith owns property con- 
veyed tohim. The property in neither case is in the entity’s legal 
personality. Thus, in a conveyance by or to the association, no 
matter where the property is, or how the association describes it- 
self, or is described, the property passes from or to the 
association.*” 

The conclusion that property is in the association rather than 
in one or more of its personalities, is fortified by those decisions 
involving the enforcement of obligations of this type of associa- 
tion. There can be no doubt on the authorities that it is the asso- 
ciation that is bound, and not one or more of its personalities. 
For it is clear that no matter where a tort is committed, or con- 
tract is made, the resulting liability can be enforced against the 
association in any charter state,°* and that a judgment against 
the association in any charter state can be enforced in another 
charter state against the association as a corporation of that 
state.** 

The traditional theory attempts to explain the contract and 
tort cases on the ground that contracts and torts outside any 
charter state are made or committed by all the corporations. 
When a tort is committed or a contract made in any charter state, 





92 Conriict oF Laws RESTATEMENT (Am. L. Inst. 1927) § 224. 

93 Cavanaugh v. Chicago, etc. Ry., 75 N. H. 243, 72 Atl. 694 (1909) ; Boston & 
Maine R. R. v. Card, 7 F.(2d) 428 (C. C. A. 1st, 1925) (suits in charter states for 
tort or contract there). For suits in charter state for tort or contract in another 
charter state, see Georgia & Ala. Ry. v. Stollenwerck, 122 Ala. 539, 25 So. 258 
(1899) ; Wabash R. R. v. Dougan, 142 IIl. 248, 31 N. E. 594 (1892) ; Wells Lumber 
Co. v. Boom Co., 203 Mich. 14, 168 N. W. 1o1r (1918); Horne v. Boston & 
Maine R. R., 18 Fed. 50 (C. C. N. H. 1883); Fitzgerald v. Missouri Pac. Ry., 
45 Fed. 812 (C. C. Neb. 1891); Johnson v. Union Pac. R. R., 145 Fed. 249 
(D. R. I. 1906) ; Lake Shore, etc. Ry. v. Eder, 174 Fed. 944 (C. C. A. 6th, 1909) ; 
Case v. Atlanta, etc. Ry., 225 Fed. 862 (W. D.S. C. 1915) ; McDuffee v. Portland 
R. R., 52 N. H. 430 (1873). For suit in charter state for tort or contract outside 
any charter state, see Backmann v. Knights & Ladies of Honor, 44 Ill. App. 188 
(1892) ; Smith v. N. Y.. N. H. & H. R. R., 96 Fed. 504 (D. Mass. 1899). + 

84 Union Trust Co. v. Rochester R. R., 29 Fed. 609 (W. D. Pa. 1886); and 
see Muller v. Dows, 94 U. S. 444 (1876); Riverdale Mills v. Mfg. Co., 198 U. S 
188 (1904). 
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the contract is made or the tort committed by the gorporation of 
the state where the act was done, while outside all the charter 
states all the corporations act. But while a tort or contract in a 
charter state is that of the corporation created by that state,*° all 
the other corporations are said to be liable as partners.*° The en- 
forceability of judgments against one corporation in suits against 
another is explained on the ground that a judgment against one 
corporation binds all because of privity. 

This theory is totally inadequate. First of all, the assumption 
that in each charter state the corporation of that state alone acts, 
and that in non-charter states all act, is purely fictitious and 
ignores the factual unity of the association. When an act is done 
in a charter state, the authority for doing the act is normally 
traceable * to a stockholders’ meeting, and the stockholders ordi- 
narily authorize the carrying on of the business without reference 
to any particular incorporation. There is only one association, 
not several working together in close harmony.** Not only is it 
fictitious to talk of the various corporations acting, but it is 
equally fictitious to talk of their being in a position analogous to 
that of partners. One might as well speak of a partnership of 
rights where one person has several rights. Nor on the partner- 
ship theory can we explain the fact that, while partners normally 
are only jointly liable on contracts, the so-called partnership 
liability of these corporations is joint and several. 

The hopelessness, however, of a partnership theory of liability 
is evident when rechartered companies are considered. To hold 
that rights and duties are in the corporation, rather than the asso- 
ciation, would result in holding that the association could not be 
sued in a recharter state as a corporation of that state for torts 





5 See Stout v. Sioux City & Pac. R. R., 8 Fed. 794, 797 (C. C. Neb. 1881); 
Debnam v. So. Bell Tel. & Tel. Co., 126 N. C. 831, 843, 36 S. E. 269, 272 (1900) ; 
Newport & Cincinnati Bridge Co. v. Wooley, 78 Ky. 523, 536 (1880). Contra: 
Attorney Gen. v. N. Y., N. H. & H. R. R., supra note 77. 

96 Bachman v. Knights & Ladies of Honor, 44 Ill. App. 188, 191 (1892) ; New- 
port & Cincinnati Bridge Co. v. Wooley, 78 Ky. 523 (1880); and see Chicago & 
N. W. R. R. v. Chicago & P. R. R., Fed. Cas. No. 2,665, at 594 (C. C. N. D. Ill. 
1874). 

97 Te., where not ultra vires. 

98 As said in Horne v. Boston & Maine R. R., 18 Fed. 50, 52 (C. C. N. H. 1883), 
“The acts and neglects of the corporation are done by it as a whole.” See also 
Johnson v. Union Pac. R. R., 145 Fed. 249, 253 (D. R. I. 1906). 
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and contracts of the association before recharter. There was 
clearly no partnership between the rechartered corporation and 
the original corporation, and no assumption of obligations by the 
new. Yet the law is settled that an obligation arising before re- 
incorporation may be enforced against the association as a cor- 
poration of the rechartering state.*° 

Furthermore, no theory of privity explains the law as to judg- 
ments. In Union Trust Co. v. Rochester R. & R. Co., a judg- 
ment had been obtained in New York against a New York 
railroad, and suit was brought in Pennsylvania where the railroad 
was also incorporated. The defendant claimed that the Pennsyl- 
vania corporation, not being before the New York court, was not 
bound by that judgment. This contention was, however, flatly 
rejected. Applied to such a case, the term “ privity ” can do no 
more than describe a result — it does not give a reason. 

The fact is that associations, like human beings, have property 
rights and duties if, and only if, the law gives them personality. 
But when given personality, it is the human beings and associa- 
tions, not their personality or personalities, that have property, 
rights, and duties. Thus, from a consideration of the decisions re- 
ferred to in this section, we can see the necessity for emphasizing 
the reality and unity of the association despite its multiple incor- 
poration, and of distinguishing between the association, the sub- 
ject of legal qualifications, and its personality or personalities, the 
faculties which make such qualifications possible. 


CoNCLUSION 


An incorporated association is a real entity upon which some 
state has by its law conferred the status of legal personality. 
Legal personality is the capacity to enter into legal relations and 
the process of conferring this capacity upon an association is 
known as incorporation. Where there are several incorporations, 
there are several personalities, though only one factual entity. 

While associations are realities, they do not act. Only human 
beings do, and when a state incorporates, it enables certain hu- 





9 In re The Boston, Hartford & Erie R. R., Fed. Cas. No. 1,677 (C. C. Conn. 
1871). 
100 29 Fed. 609 (W. D. Pa. 1886). 
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man beings — at common law, the stockholders in meeting assem- 
bled —to act for the association. At common law, stockholder 
meetings must be held in a state of charter, although directors’ 
meetings need not. A statute, however, may change the situation, 
and, if the charter state consents, stockholder meetings, probably 
even organization meetings, may be held in a non-charter state. 
On the other hand, directors’ meetings outside a charter state may 
be forbidden. 

When an association is incorporated by only one state, and an 
act is done on its behalf therein, no corporate conflict of laws prob- 
lem arises. But, if an act is done on its behalf outside the charter 
state, it becomes necessary first to determine whether the state 
where the act is done has jurisdiction to bind the association. 
That state has jurisdiction if the act was caused or ratified by 
human beings empowered by the charter state to bind the associa- 
tion. Even when not so caused or ratified, the state where the 
act was done has jurisdiction when the association was doing 
business in that state and the act was done in the course of that 
business and was within the corporate capacity of the association 
by the law of the charter state. Having ascertained that a state 
has jurisdiction, the next question is whether it will exercise that 
jurisdiction and bind the association. As a matter of common 
law, it will not, unless the act was caused by those human beings 
empowered to bind the association or was within the scope of the 
authority of the actor under its own law. Even then, there is a 
further question. If the act is one which by the law of the 
charter state is ultra vires for reasons not of purely local concern 
to that state, it-will be treated as ultra vires in the foreign state, 
and the foreign state will give it the same effect that it would 
similar ultra vires action on behalf of associations incorporated 
by it. 

Similarly, when an association is incorporated by more than 
one state, and an act is done on its behalf in a charter state, while 
that domiciliary state has jurisdiction to affect the association, it 
will not do so, unless the act was caused by those human beings 
empowered by the law of some charter state to cause the act, or, if 
not so caused, was under its law within the scope of the authority 
of the actor. When these conditions are fulfilled, the charter 
state where the act was done should determine by its own law 
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whether the act was intra or ultra vires and apply the same conse- 
quences to such act as to similar intra or ultra vires action of 
other associations incorporated by it. If the act in question is 
done in a non-charter state, the action should be dealt with as 
would an act done on behalf of a singly incorporated association, 
except that if intra vires by the law of any charter state it should 
be treated as intra vires in the non-charter state.** 

Property rights and duties belong to the association, not to one 
or more of its personalities. Where an association incorporated 
by more than one state, acquires property or incurs obligations 
through any of its personalities, this property may be dealt with 
and the obligations enforced through any of its personalities. 

We have here considered three classes of conflict problems and 
applied thereto a corporate theory which is intrinsically reason- 
able, aids in attaining desirable results, and which, it is believed, 
fits these cases better than any other. The importance of insist- 
ing that the association should be treated as a reality and a single 
entity, and the necessity for distinguishing this entity from its 
personality or personalities have been seen throughout the paper 
and particularly in the last class of decisions considered. Here it 
is evident that some one repository for property and other legal 
rights and duties is called for by the decisions. The importance of 
emphasizing that associations do not act but that human beings do 
has similarly been seen throughout the article, particularly in con- 
nection with the analysis of problems involved in corporate meet- 
ings and ultra vires action. It is hoped that this paper will be of 
value in aiding a more widespread recognition of the validity of the 
corporate analysis here outlined which has been substantially 
adopted by the restaters of conflict of laws for the American Law 
Institute. It is only on the basis of some such theory that desir- 
able results may be reached without resort to absurd fiction and 
explanations quite out of accord with common law precepts and 
technique. 


Henry E. Foley. 


Boston, Mass. 


wa 





101 Since the analysis of the factors which should lead a state to determine 
whether an act done on behalf of a multiply incorporated association is ultra or 
intra vires, is not strictly part of the subject of this paper, it will not be reviewed 


here. 
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Crviz Lrapitiry oF MEMBERS OF UNINCORPORATED LABOR UNIONS. 
— The legal principles governing the contract and tort liability of mem- 
i a bers of unincorporated labor unions * have never been clearly formu- 













1 The law is equally unsettled as to unincorporated employers’ associations. It 
would seem that the same principles would be applicable to both such associations 
and labor unions. See Note (1926) 26 Cor. L. REv. 344. 








NOTES se. 


lated. Beyond the generalization that the substantive law relating to 
unincorporated associations is applicable,” neither the courts nor writers 
have essayed a definite statement of the nature or extent of the 
obligation.* 

In both tort and contract cases, the liability of unincorporated as- 
sociations is generally dependent upon the rules of agency. For pur- 
poses of discussion, the normal factual situations warrant a rough classi- 
fication into profit and non-profit organizations. The imposition of 
contract liability is necessarily based upon the existence of proper au- 
thority in the contracting agents, and the factual background of these 
various enterprises should determine the validity of the powers exer- 
cised. Since associations‘ carried on for the financial gain of their 
members are in essence partnerships,’ it is but a fair inference that the 
members have conferred broad powers upon the agents conducting the 
business. In the case of the typical non-profit association, such as a 
social club, it seems closer to reality to assume that the agents have been 
authorized to bind the individual members only to the extent of the 
joint funds subscribed by them.® The usual purposes contemplated by 
the associates do not require the expenditure of larger sums. This fac- 
tual distinction has been recognized by the courts.’ Accordingly, it has 
been held that the authority to pledge the general credit of the members 
of a non-profit association must be specifically proved * and that mere 
membership will not suffice.® 

To attempt to catalogue labor unions as either exclusively profit or 
non-profit making associations seems an improper approach. Prefer- . 





2 See WRIGHTINGTON, UNINCORPORATED ASSOCIATIONS (2d ed. 1923) 288, 390- 
409; C. M. JosepH, TRADE Unions As UNINCORPORATED ASSOCIATIONS (1925), an 
unpublished thesis in the library of the Harvard Law School; Geldart, The Status 
of Trade Unions in England (1912) 25 Harv. L. Rev. 579. 

However, there are those who believe that unions should be treated as legal 
entities. See Argument of Amici Curiae in United Mine Workers v. Coronado Coal 
Co., 259 U. S. 344, 376-78 (1922), and authorities there cited. For the contrary 
view, see WARREN, CORPORATE ADVANTAGES WiTHOUT INCORPORATION (1929) 648-69. 

3 One reason why the law in this field has not been more authoritatively stated 
may perhaps be found in the frequent use of injunctions in industrial disputes. 
Some courts seem to feel that no one should object to being enjoined from doing 
what is “unlawful.” See United Traction Co. v. Droogan, 115 Misc. 672, 673, 
189 N. Y. Supp. 39, 40 (1921). Such an attitude is not conducive to an exact 
analysis of the basis of liability. 

4 The term “ associations ” is used in this note to describe only unincorporated 
associations. 

5 See the definition of a partnership in MECHEM, PARTNERSHIP (1896) 1-2. See 
also WRIGHTINGTON, oP. cit. supra note 2, 9 et seq. 

6 See Endlich, Personal Liability of Members of Voluntary Association ( 1907) 
55 Am. L. Rec. 337, 344. The danger of such a classification is that what is at 
most a presumption based upon normal facts may crystallize into a rule of law. 
This seems to have been the case in Stege v. Louisville Courier, 196 Ky. 795, 245 
S. W. 504 (1922). It must be admitted that the value of this classification exists 
only in the absence of actual proof of implied or apparent authority, but such 
proof is frequently unavailable. See Hale v. Hirsch, 205 App. Div. 308, 199 N. Y. 
Supp. 514 (1923). 

7 Flemyng v. Hector, 2 M. & W. 172 (1836) ; McCabe v. Goodfellow, 133 N. Y. 
89, 30 N. E. 728 (1892) ; Ash v. Guie, 97 Pa. 493 (1881). 

8 Hale v. Hirsch, supra note 6. 

® Meriwether v. Atkin, 137 Mo. App. 32, 119 S. W. 36 (1909). 
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ably, the extent of the implied authority of the officers of a union de- 
pends upon a fair inference from the normal facts. Admitting that the 
members do enter a union in order to secure economic advantages, it 
would seem that the individual laborer does not normally clothe the 
union officials with authority to pledge his general credit since ordinary 
union purposes do not necessitate the granting of this particular 
power.’° However, in matters affecting employment, such as hours, 
wages, and working conditions, the officers are probably given the wide 
authority required by prevalent collective bargaining methods. The 
protection of these interests is the very purpose for which the union is 
organized. The courts have recognized the similarity between a union 
and the ordinary non-profit association, but unfortunately they have 
rigidly applied as a rule of law," the presumption of fact by which the 
authority of association officers has been limited. Thus, in the absence 
of a showing of express authority to enter into contracts relating to em- 
ployment, it has been held that the individual members acquire no 
rights under such a contract made by the union officials.’” 

The extent to which union members are liable for the torts of their 
officers or fellow members is less clearly delineated. Here the law of 
non-profit associations furnishes no guidance since tort actions are 
rarely brought against the members of these groups.’* It has been sug- 
gested that since in contract law recognition is given to the actual intent 





10 The tendency on the part of modern unions to engage in financial enterprises 
may seem inconsistent with the statement in the text. It is admitted that for 
certain purposes a union may be treated as a business organization. Fitzpatrick v. 
Union, 149 Minn. gor, 184 N. W. 17 (1921); Taylor v. Order of Railway Con- 
ductors, 89 Minn. 222, 94 N. W. 684 (1903). But it is believed that the true test 
in determining the implied authority of association agents should be based upon a 
consideration of the authority reasonably necessary to accomplish the purposes of 
the association. Fort Morgan Co. v. Sterling Co., 64 Colo. 222, 171 Pac. 72 (1918). 
Since a union is not run for the pecuniary gain of its members, the inference that 
the members do not authorize the pledging of their general credit seems logical. St. 
Paul Typothetae v. St. Paul Bookbinders’ Union, 94 Minn. 351, 102 N. W. 725 
(1905). 

11 Cf. note 6, supra. 

12 West v. Baltimore & Ohio Ry., 103 W. Va. 417, 137 S. E. 654 (1927) ; Hudson 
v. Cincinnati, N. O. & T. P. Ry., 152 Ky. 711, 154 S. W. 47 (1913); Burnetta v. 
Marceline Coal Co., 180 Mo. 241, 79 S. W. 136 (1904) semble. Similarly, members 
have been held not liable under such contracts. See Fall v. Berry, 124 App. Div. 336, 
108 N. Y. Supp. 669 (1908); Barnes & Co. v. Berry, 169 Fed. 225 (C. C. A. 6th, 
1909). 

Since a labor union in the absence of incorporation is not a legal entity, contracts 
by it as such will be void. Cf. Schein v. Erasmus Realty Co., 194 App.-Div. 38, 
184 N. Y. Supp. 840 (1920). However, if the union name is used to describe the 
individual members, there may be a valid contract by the members. Cf. Byam v. 
Bickford, 140 Mass. 31, 2 N. E. 687 (1885). Furthermore, an agreement which is 
ineffective because the union as an entity purports to be a party or because the 
officials negotiating it had no authority may be incorporated by implication into 
the contracts between the employer and the individual members. See Barnes & Co. 
v. Berry, supra, at 228-29. 

13 The few cases which arose before the advent of labor unions are of no 
assistance. Some were brought against the particular members whose negligence 
caused the injuries rather than against the total membership. Brown v. Lewis, 
12 T. L. R. 455 (7896); Skrine v. Gould, 29 T. L. R. 19 (1912). The case of 
Vredenburg v. Behan, 33 La. Ann. 627 (1881), seems to rest upon the liability of 
the individual members as property owners rather than as members of an associa- 
tion. Oppéesed to it on this point is Miller v. McElin, 208 Ill. App. 605 (1917). 
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of the members of such associations to limit the authority of their 
agents to binding only the organization funds, similar effect should be 
given to this actual intent in cases of tort.‘* But since the liability of a 
principal for his agent’s torts is imposed by law regardless of the lack of 
consent by the principal, any such rule would be an exception to 
accepted principles of agency law.*® 

Predicating tort recovery against individual members of a labor union 
on agency principles nevertheless presents serious problems. The diffi- 
culty of establishing by clear proof the direct relation of principal and 
agent between each of the numerous members of a large labor union and 
the individuals who may have committed unlawful acts, is obvious.'® 
Yet without such proof against a large number of union members there 
can be no substantial recovery by the person injured since he cannot ex- 
pect to secure material satisfaction from any one defendant. And al- 
though the joint funds of an unincorporated union are frequently large, 
under accepted theories each member owns a share *? which cannot be 
reached without his liability being fully established.1* But the courts 
have attempted to obviate this difficulty by relaxing their requirements 
as to the necessary proof of agency by improperly extending the law of 
conspiracy.*® In addition, they apply a dangerously indefinite theory of 





14 See Geldart, supra note 2, at 584. 

15 The author of this suggestion frankly admits it would be an innovation and 
doubtless addresses himself to the legislatures. See Geldart, supra note 2, at 584. 
However, one court seems to subscribe to his theory. See Miller v. McElin, supra 
note 13, at 609. And at least one legislature has so provided as to certain types of ~ 
associations. Pa. Stat. (West, 1920) § 11370; see Wolfe v. Limestone Council, 233 
Pa. 357, 82 Atl. 499 (1912). But in cases involving labor unions it has not been 
accepted. The traditional basis for imposing liability upon a principal for the torts 
of his agent is followed without qualification. Clarkson v. Laiblan, 202 Mo. App. 
682, 216 S. W. 1029 (1919) ; Pandolfo v. Bank, 273 Fed. 48 (C. C. A. oth, 1921). 

16 See United Mine Workers v. Coronado Coal Co., supra note 2, at 388-89. 

17 See Note (1928) 41 Harv. L. Rev. 898. 

18 See Williams, Some Developments of the Law Relating to Voluntary Unin- 
corporated Associations (1928) 6 Can. B. Rev. 16, 24-25. 

19 Tt is frequently stated that one is liable for all the acts of co-conspirators done 
pursuant to the conspiracy. See 1 Eppy, ComBrnaTIons (1901) § 376. This seems 
merely to state a rule of agency and should justify no extension. In the criminal 
law it is recognized that members of a conspiracy are liable only for acts done in 
prosecution of the common purpose. Frank v. State, 27 Ala. 37 (1855); see Fer- 
guson v. Georgia, 32 Ga. 658, 661 (1861). There is the danger that, having branded 
a labor combination as a conspiracy, courts will proceed on the assumption that men 
embarked upon an illegal enterprise will readily commit other illegal acts to further 
it. The difficulty of determining in advance what strikes are illegal weakens what- 
ever force such an inference may normally have. See Note (1921) 34 Harv. L. Rev. 
880. In the following cases the use of the language of conspiracy tended to obscure 
the principles of agency: Allis Chalmers Co. v. Reliable Lodge, 111 Fed. 264, 266- 
67 (N. D. Ill. r901) ; Lawlor v. Loewe, 209 Fed. 721, 725-27 (C. C. A. 2d, 1913), 
aff'd, 235 U. S. 522 (1915); Michaels v. Hillman, 112 Misc. 395, 403, 183 N. Y. 
Supp. 195, 206 (1920) ; Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229, 249 
(1917). 

In Karges Furniture Co. v. Amalgamated Woodworkers, 165 Ind. 421, 75 N. E. 
877 (1905), the court refused to enjoin all members of a union for certain sporadic 
acts of violence by a few members because there was no conspiracy, the strike being 
lawful. The implication seems to be that if the purpose of the strike were unlawful, 
such acts would by some theory of conspiracy be imputed to the other members. 

This discussion is equally applicable to employers’ associations though it is 
rather improbable that such cases will arise. 
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individual liability independent of agency. Under this vague doctrine, 
a member voting for a lawful strike may be held responsible for the 
tortious acts of his fellow members or even strangers on the ground that 
a man is liable “for the natural and probable consequences of his 
acts.” *° And seemingly the courts have been very willing to consider 
violence and disorder as the natural products of strikes.* This appar- 
ent desire to permit recovery against individual union members for 
injuries arising out of industrial disputes is illustrated by a recent 
Massachusetts decision.?? 

Under the present law a member who disapproves of an intended 
strike is practically forced to withdraw from the union in order to estab- 
lish his non-participation in the conspiracy or his non-ratification of the 
acts of other members.** He must necessarily choose between the im- 
pairment of his chances of future livelihood which such action would 
entail, and the risk of having his future wages attached as compensation 
for acts of which he disapproves. Furthermore, the frequent use of 
labor spies by employers raises serious doubts in many instances as to 
the actual cause of disorder and violence.** 

It may be suggested that the difficulties engendered by the present 
approach to the problem might be resolved by facilitating action against 
the union funds. The members have completely dedicated these funds 
to the effectuating of the organization purposes. Consequently, the 
courts may well permit the employer to recover against such funds 
where the damage has been caused by. acts authorized by a majority of 











20 See cases cited infra note 21. For a thorough examination of the general 
doctrine and for a criticism of the lengths to which it has been carried, see GREEN, 
RATIONALE OF PROXIMATE CAUSE (1927) passim. 

21 Union Pac. Ry. v. Ruef, 120 Fed. i102, 127-28 (C. C. D. Neb. 1902) ; Alaska 
S. S. Co. v. Longshoremen’s Ass’n, 236 Fed. 964 (W. D. Wash. 1916) ; Michaels v. 
Hillman, supra note 19, at 403-04, 183. N. Y. Supp. at 201; see Jones v. Maher, 
62 Misc. 388, 395, 116 N. Y. Supp. 180, 184 (1909), aff'd without opinion, 141 App. 
Div. 919, 125 N. Y. Supp. 1126 (1910). It may well be questioned whether violence 
is a normal incident of the average strike. And certainly violence caused by the 
employer cannot be considered as proximately caused by the union members. For 
examples of such acts of employers, see Howarp, THe LaBor Spy (1924) 14, 178 
et seq. 

22 The members of a union voted to strike for a closed shop. During the strike, 
the plaintiffs suffered serious damage because of loss of customers. The master to 
whom the case was referred found that such loss had been caused by either the 
strikers’ inducement or the customers’ independent sympathetic action. Record 
(p. 37), in Alden Bros. Co. v. Dunn, 163 N. E. 773 (Mass. 1928). The lower court 
held the strike illegal, enjoined its further pursuance, and awarded damages against 
all the union members. On appeal, the decree was affirmed. Alden Bros. Co. v. 
Dunn, supra. On execution, the employees’ wages, above the exemption amount, 
were garnished. See Boston Transcript, Nov. 9, 1928, at 1. 

28 Union Pac. Ry. v. Ruef, supra note 21, at 125-28; Baush Mach. Tool Co. v. 
Hill, 231 Mass. 30, 120 N. E. 188 (1918). Where the by-laws require acquiescence 
in the will of the majority, this result is perhaps inevitable. Martineau v. Foley, 
231 Mass. 220, 120 N. E. 445 (1918). But in the absence of such a stipulation, one 
who, knowing of the action of the majority, remains a member should not under 
strict principles of agency be deemed to have ratified it. Meriwether v. Atkin, 137 
Mo. App. 32, 119 S. W. 36 (1909). Contra: Hanson v. Innis, 211 Mass. 301, 97 
N. E. 756 (1912) semble. 

24 See Howarp, THE Laspor Spy (1924) 14, 178 et seg. See also Allis Chalmers 
Co. v. Reliable Lodge, supra note 19, at 266-67. 













NOTES 555 


the members.”> For it seems that it is to this majority that the control 
of union funds has been surrendered and the authority to carry out the 
organization purposes given. With a substantial remedy ** thus af- 
forded the injured party, the courts will be less eager to stretch prin- 
ciples of agency, tort, and conspiracy in order to impose immediate and 
complete individual liability. 





RESTRICTIONS UPON THE TRANSFERABILITY OF SHARES OF STOCK. — 
The several limitations * which, through diverse means,”? have been im- 
posed upon the unqualified right of a corporate shareholder to dispose 





25 See Geldart, supra note 2, at 584. This would admittedly go beyond present 
notions of agency. Cf. note 15, supra. However, it seems to have found eminent 
judicial sanction. See United Mine Workers v. Coronado Coal Co., supra note 2, 
at 390-91, 402; Taff Vale Ry. v. Amalgamated Railway Servants, [1901] A. C. 426, 
433, 445. In these cases there were merely general statutes recognizing the existence 
of unions, and these statutes were of some aid to the courts in evolving such a theory. 
It may well be that statutes which specifically authorize actions against associations 
in their common names but which restrict the execution of judgments in such actions 
to the joint funds, may furnish an additional ground for the view here suggested. 
See for such statutes N. Y. Gen. Ass’ns Law, Art. 3, §15 (1920); Mont. Rev. 
Copes (Choate, 1921) § 9089. See also Littleton v. Wells, 98 Md. 453, 56 Atl. 798 
(1904). For the provisions in the proposed substitute Shipstead bill, see (1929) 2 
LAw AND LABOR 4-5. 

In cases where the parties were numerous and had a common interest, equity 
permitted a few to sue or be sued as representing themselves and the others. See 
‘Storey, Equiry Pieaprncs (roth ed. 1892) § 94 et seg. This doctrine was applied. 
to suits by or against the members of unincorporated associations. Jd. §§ 107-19. 
And by statute in many states the same procedure or variations of it have been 
made available at law. The statutes are collected in WARREN, op. cit. supra note 2, 
543, 546-49. As to the constitutionality ‘of such statutes as do not require service 
on all members, see Magruder and Foster, Jurisdiction over Partnerships (1924) 
37 Harv. L. Rev. 793; WARREN, Op. cit. supra note 2, 553-54; Bobe v. Lloyds, 10 
F.(2d) 730 (C. C. A. 2d, 1926). 

26 In the case of the more highly organized unions, the association funds are 
commonly large. Thus, the actual purpose of the employers in suing the individual 
members on their unlimited liability may be questioned. The possibility of addi- 
tional security in this unlimited liability, that is, over and above the interest of the 
individual members in the association funds, is so slight as to raise the inference 
that such suits are intended to effect economic pressure. Furthermore, the applica- 
tion of the theory advanced in the text would not relieve the individual members 
from ultimate liability. For if the association funds prove insufficient, supple- 
mentary proceedings may be instituted to reach this unlimited individual liability. 
See Sturges, Unincorporated Associations as Parties (1924) 33 YALE L. J. 383, 404. 


1 The following cases are representative of the various types of restrictions which 
incorporators have attempted to impose upon shares of stock: (a) Preémptive or 
optional right to the corporation. Model Clothing House v. Dickenson, 146 Minn. 
367, 178 N. W. 957 (1920). (b) Similar rights to the stockholders. Scruggs v. 
Cotterill, 67 App. Div. 583, 73 N. Y. Supp. 882 (1902). (c) Or to the directors or 
officers. Barrett v. King, 181 Mass. 476, 63 N. E. 934 (1902). (d) A requirement 
that the approval or consent of the directors be obtained. In re Copal Varnish Co., 
[1917] 2 Ch. 349. (e) Or of the stockholders. Farmers’ Mercantile & Supply 
Co. v. Laun, 146 Wis. 252, 131 N. W. 366 (1911). (f) A lien for any indebtedness 
to the corporation. Morrison-Wentworth Bank v. Kerdolff, 75 Mo. App. 297 
(1898). (g) Limitations upon the persons to whom a transfer can be made. 
Kritzer v. Cole Bros. Lightning Rod Co., 193 Mo. App. 99, 181 S. W. 1066 (1916). 

2 Prindiville v. Johnson & Higgins, 92 N. J. Eq. 515, 113 Atl. 915 (1921) 
(charter provisions) ; Zn re Phillips & La Paloma Sweets, Ltd., 51 Ont. L. R. 125 





















556 HARVARD LAW REVIEW 
of his stock, find a practical justification in their economic background. 
They are designed to effectuate a variety of purposes prominent among 
which are the protection of prospective purchasers against possible in- 
jurious changes in the control and management of the corporation,’ and 
the retention of the power to select one’s associates,* an advantage pos- 
sessed by partnerships but usually not available to corporations. In a 
few instances, they are intended to secure to a limited number of indi- 
viduals the benefit of participating in the enterprise without permitting 
others to obtain the same privilege; ° or, as in the case of banking organ- 
izations,® an attempt is made to retain a lien as security for any indebted- 
ness due the corporation." The extent to which these restrictions will 
receive judicial sanction depends for the most part upon the form in 
which they have been made articulate. 

Where there has been some express * or implied ° legislative recogni- 
tion of a corporation’s power to impose restrictions, their validity can 
no longer be doubted.’ Yet since shares of stock constitute no excep- 





(1925) (articles of incorporation or association); United States Gypsum Co. v. 
Houston, 239 Mich. 249, 214 N. W. 197 (1927) (legislative enactments) ; Fopiano 
v. Catholic Cemetery Ass’n, 260 Mass. 99, 156 N. E. 708 (1927) (by-laws); Wil- 
liams v. Montgomery, 148 N. Y. 519, 43 N. E. 57 (1896) (contract among 
stockholders) . 

8 See Baumohl v. Goldstein, 95 N. J. Eq. 597, 602, 124 Atl. 118, 120 (1924); 
Scruggs v. Cotterill, 67 App. Div. 583, 588, 73 N. Y. Supp. 882, 886 (1902). But see 
Brown v. Britton, 41 App. Div. 57, 64, 58 N. Y. Supp. 353, 357 (1899). The same 
design is evinced here as in the case of non-voting stock. See Berle, Non-Voting 
Stock and “ Bankers’ Control” (1926) 39 Harv. L. Rev. 673. If this is the sole 
purpose for the restriction, due consideration for the rights of the transferee would 
require that he be clothed with all incidents of a shareholder except the power to 
control the corporation. Howe v. Roberts, 209 Ala. 80, 95 So. 344 (1923). 

4 See People v. Galskis, 233 Ill. App. 414, 420 (1924); Barrett v. King, 181 
Mass. 476, 479, 63 N. E. 934, 935 (1902); Chaffee-v. Farmers’ Co-op. Elev. Co., 
39 N. D. 585, 594, 168 N. W. 616, 618 (1918). But see Jn re Klaus, 67 Wis. 401, 
408, 29 N. W. 582, 584 (1886). 

5 Millott v. Ass’n of Mare Island Employees, 187 Cal. 162, 201 Pac. 118 (1921) 
(employees) ; Herring v. Ruskin Co-op. Ass’n, 52 S. W. 327 (Tenn. 1899) (mem- 
bers of the codperative association) . 

® Braden v. Sullivan County Bank, 251 S. W. 754 (Mo. App. 1923) ; Matter of 
Starbuck, 129 Misc. 460, 221 N. Y. Supp. 540 (1927). National banks, however, 
are prohibited by implication from the national bank act from imposing a lien or 
restriction. 13 Stat. 99 (1864), 12 U. S. C. §83 (1926); Third Nat. Bank v. 
Buffalo Ins. Co., 193 U. S. 581 (1904) ; Feckheimer v. Nat. Exchange Bank, 79 Va. 
80 (1884). 

7 United Cigarette Mach. Co. v. Winston Cigarette Mach. Co., 194 Fed. 947 
(C. C. A. 4th, 1912) ; see (1928) 26 Micu. L. Rev. 328. 

8 Carpenter v. Dummit, 221 Ky. 67, 297 S. W. 695 (1927) ; Longyear v. Hard- 
man, 219 Mass. 405, 106 N. E. ror2 (1914); Matter of Starbuck, supra note 6. 

® There have been expressions that unless the power was expressly given by the 
legislature, there can be no legislative authority. See Chouteau Spring Co. v. 
Harris, 20 Mo. 382, 388 (1855); Howe v. Roberts, supra note 3, at 81, 95 So. 
at 345. Still if there is a necessary implication, this will suffice. Carpenter v. 
Dummit, supra note 8; Nicholson v. Brewing Co., 82 Ohio St. 94, 91 N. E. 991 
(1910). There is an implied recognition of the validity of restrictions upon the 
transfer of stock by virtue of the Uniform Stock Transfer Act. Untrorm Stock 
TRANSFER Act §15; Hassel v. Pohle, 214 App. Div. 654, 212 N. Y. Supp. 561 
(1925). 

"ie Healey v. Steele Center Creamery Ass’n, 115 Minn. 451, 133 N. W. 69 (1911) ; 
Chaffee v. Farmers’ Co-op. Elev. Co., supra note 4. 
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tion ** to the rule that restraints upon the alienation of property are 
strictly construed,'* there should be a literal compliance with the terms 
of the power granted in order to affect the rights of subsequent trans- 
ferees.1* And in those states which have adopted the Uniform Stock 
Transfer Act,'* a proper construction of the uniform law requires that, 
irrespective of the source of the power, a restriction to be effective must 
be either expressly set forth *° or clearly referred to in the certificate.*® 
In the absence of legislative authority, however, a mere by-law is 
deemed insufficient to create a valid restriction,'’ although if reasonable, 
such a by-law will generally be given effect as a contract among the 
assenting stockholders.'* But if the by-law purports to give the cor- 
poration an option to repurchase, the situation presents an additional 
difficulty in that the corporation may be prohibited from purchasing its 
own stock ?* or the rights of its creditors may be threatened.”° In such 
cases, the option is held unenforceable.* On the other hand, where the 





11 Silversmiths Co. v. Reed & Barton Corp., 199 Mass. 371, 85 N. E. 433 (1908) ; 
Matter of Starbuck, supra note 6. 

12 Francis v. Ferguson, 246 N: Y. 516, 159 N. E. 416 (1927) ; Dolph v. Lennon’s 
Inc., 109 Ore. 336, 220 Pac. 161 (1923); see 2 THompson, REAL Property (1924) 
1401. 

13 This was seemingly overlooked in Carpenter v. Dummit, supra note 8; 
cf. Brinkerhoff-Farris Trust & Sav. Co. v. Home Lumber Co., 118 Mo. 447, 24 
S. W. 129 (1893), where a by-law required the restriction to appear on the face of 
the certificate and non-compliance with the condition was held to be fatal. 

14 See PARKER, CORPORATION MANUAL (1928) 1606. 

15 “ There shall be no restriction upon the transfer of shares so represented 
by virtue of any by-law of such corporation, or otherwise, unless . . . the restric- 
tion is stated upon the certificate.” Unrrorm Stock TransFer Act §15. Since 
the direction is mandatory, on principle it would seem that such a restriction which 
did not appear on the certificate was void for all purposes even as to binding persons 
with notice, but the contrary has been held. Baumohl v. Goldstein, supra note 3; 
cf. United States Gypsum Co. v. Houston, supra note 2. 

16 Litigation has arisen as to what -is sufficient notice on the certificate. A 
mere recital that the stock is transferable according to the by-laws does not suffice. 
Citizens’ Bank v. Bank of Penfield, 24 Ga. App. 435, 101 S. E. 203 (1919) ; Chand- 
ler v. Blanke Tea & Coffee Co., 183 Mo. App. 91, 165 S. W. 819 (1914). So the 
bare stipulation of the particular section of the by-laws should not constitute 
notice, though the authority is settled otherwise. Longyear v. Hardman, supra 
note 8; Wieland v. Hogan, 177 Mich. 626, 143 N. W. 599 (1913). 

17 Brinkerhoff-Farris Trust & Sav. Bank v. Home Lumber Co., supra note 13; 
Kritzer v. Cole Bros. Lightning Rod Co., supra note 1; Ireland v. Globe Milling 
Co., 21 R. I. 9, 41 Atl. 258 (1898). 

18 Sterling Co. v. Litel, 75 Colo. 34, 223 Pac. 753 (1924); Fairfield Holding 
Corp. v. Southis, 258 Mass. 540, 155 N. E. 639 (1927); Lindsay’s Estate, 210 Pa. 
224, 59 Atl. 1074 (1904). Since the basis is that of contract it follows that such a 
by-law cannot be repealed by a mere majority of the stockholders but requires the 
unanimous consent of all. Cowles v. Cowles Realty Co., 201 App. Div. 460, 194 
N. Y. Supp. 546 (1922); cf. Johnson v. Tribune-Herald Co., 155 Ga. 204, 116 S. 
810 (1922). 

19 Mancini v. Patrizi, 262 Pac. 375 (Cal. App. 1927) ; State v. Olympia Veneer 
Co., 138 Wash. 144, 244 Pac. 261 (1926); see Note (1928) 41 Harv. L. Rev. 657; 
Warren, Safeguarding the Creditors of Corporations (1923) 36 Harv. L. Rev. 509, 
542. 
20 If the corporation is without funds to pay for the stock, this fact should be a 
complete defense. Corn v. Skillern, 75 Ark. 148, 87 S. W. 142 (1905) ; Buck v. Ross, 
68 Conn. 29, 35 Atl. 763 (1896). 

21 See cases cited supra note 19; cf. cases cited supra note 20. 
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basis for the restriction is found in the articles of association, it is some- 
times said that the corporation comes into existence with this qualifica- 
tion attached to its shares.** Though logically sound, this theory would 
in practice impose too onerous a burden upon bona fide purchasers 
without notice. 

While no logical objections are encountered in holding the original 
shareholders to their contract,”* the theory upon which transferees with 
notice have been restrained, has never been clearly outlined. A number 
of opinions appear to be giving equitable relief for an interference with 
contractual relations ** or to be enforcing a constructive trust,”° but the 
majority of decisions proceed on the theory of specific enforcement of a 
contract.” An analysis of the cases suggests the novel view that there 
is here in effect a recognition of an equitable servitude on a chattel.?’ 
The distinction would become important if an initial transfer had been 
made with the consent of the corporation or stockholders.** Several 
formidable objections to the present judicial approach may be offered. 
While inadequacy of legal remedy is usually a requisite for specific en- 
forcement of contracts concerning personal property,”® it seems that 
these restrictions are enforceable irrespective of the remedy at law. 
Furthermore, if the foundation of the restriction depends upon contract 
and the preémptive right is given to the other stockholders, it would seem 
that the contract is personal to those assenting to it and consequently 
subsequent stockholders *° cannot avail themselves of the option. If the 





22 Model Clothing House v. Dickenson, supra note 1; Prindiville v. Johnson & 
Higgins, supra note 2; Wright v. Iredell Tel. Co., 182 N. C. 308, 108 S. E. 744 
(1921). The reason why the restriction when created by the articles of association 
is treated differently than when raised by a by-law, is sometimes stated as resting 
upon the fact that a share of stock represents a relation and the privilege of free 
transferability is removed before it comes into existence. Thus it is congenitally 
incapable of being transferred except in accordance with the limitation. 

23 The consideration may be said to move from the stockholders by their part- 
ing with vested rights, though the promisee may be either the corporation or the 
other stockholders. Cowles v. Cowles Realty Co., supra note 18; Garret v. Phila- 
delphia Lawn Mower Co., 39 Pa. Sup. Ct. 78 (1909). But see Albert Touchet, Inc. 
v. Touchet, 163 N. E. 184 (Mass. 1928). 

24 Farmers’ Mercantile & Supply Co. v. Laun, supra note 1; cf. (1928) 41 
Harv. L. Rev. 668. Since the contract operates as a duty or obligation, it of course 
cannot pass by assignment. Ireland v. Globe Milling Co., supra note 17; see I 
Wuuiston, Contracts (1920) § 411. 

25 Weston v. Goldstein, 39 App. Div. 661 (1899). 

26 Jennings v. Bank of Cal., 79 Cal. 323, 21 Pac. 852 (1889); New England 
Trust Co. v. Abbott, 162 Mass. 148, 38 N. E. 432 (1894). 

27 That a certificate of stock is a chattel is recognized in conflict of laws, and 
by the Uniform Stock Transfer Act. Conriict or Laws RestaTeMENT (Am. L. 
Inst. 1926) § sr. 

28 The only case that seemed to raise this question was Baumohl v. Goldstein, 
supra note 3, but the court decided the case on the ground that there was a con- 
structive trust, in that the transferee was a director of the corporation and as such 
breached his fiduciary obligation in not disclosing the sale to the company. 

29 Thus specific performance of contracts for the purchase of corporate stock is 
granted: (a) where the stock is of peculiar value. Hubbard v. George, 81 W. Va. 
538, 94 S. E. 974 (1918); (b) not readily obtainable on the market. Rimes v. 
Rimes, 152 Ga. 721, 111 S. E. 34 (1922) ; or (c) where the control of the corporation 
is involved. Nason v. Barrett, 140 Minn. 366, 168 N. W. 581 (1918). But in the 
absence of such facts, relief is denied. Matter of Petition of Argus Co., 138 N. Y. 
557, 34 N. E. 388 (1893). 

80 Two classes may be included: (1) transferees of this particular stock issue 
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equitable servitude theory be accepted, the dominant tenement might 
be considered the corporate business ** and the servient tenement the 
certificate of stock; ** and any mutations in the identity of individual 
stockholders would be inconsequential. That the servitude would re- 
quire an affirmative act in most instances, should not be an insuperable 
objection.** Anpther difficulty with the contract theory is that it might 
follow on analogy to option contracts for the purchase of land that the 
promisee had an equitable interest in the certificate of stock,** yet it is 
doubtful whether any court would reach this result. Under the equi- 
table servitude theory, however, the difficulties engendered by giving the 
promisee such an equitable interest are minimized. 

Admitting the validity of the restriction, the further problem remains 
as to what constitutes a breach. If the limitation on free transferability 
requires the consent or approval of the directors or stockholders, they 
must fairly exercise their right in conformity with the interests of the 
corporation.*® But withholding consent where the transferee is already 
a shareholder should not be permitted.*® Furthermore, an involuntary 
transfer should not be subject to attack.*” 

As a matter of policy, it seems better to leave to the legislature the 
determination whether such restrictions are commercially desirable; if 
they are, adequate statutory provision can be made for them and the 
difficulty of evolving a practicable judicial basis for their enforcement 
may be avoided. 





Trusts OF AFTER-ACQUIRED OR FUTURE PROPERTY. — The usual 
postulate that whatever may be assigned may be held in trust * fur- 
nishes a convenient guide for determining what present property inter- 





who have complied with the terms of the restriction; and (2) stockholders of later 
similar issues. The benefit of the supposed contract seems inapplicable to either 
since there is in fact no assignment as to the first, and to include the second would 
be factually inaccurate. 

31 John Bros. Abergarw Brewery Co. v. Holmes, [1900] 1 Ch. 188. 

32 See Chafee, Equitable Servitudes on Chattels (1928) 41 Harv. L. Rev. 945. 

38 Cf. Whittenton Mfg. Co. v. Staples, 164 Mass. 319, 41 N. E. 441 (1895); 
Bald Eagle Valley R. R. v. Nittany Valley R. R., 171 Pa. 284, 33 Atl. 239 (1895). 

34 Where the subject matter of the option contract was realty, it has been held 
that if the option is not exercisable within the rule against perpetuities, it is void 
for remoteness. Barton v. Thaw, 246 Pa. 348, 92 Atl. 312 (1914) ; Skeen v. Clinch- 
field Coal Corp., 137 Va. 397, 119 S. E. 89 (1923); see (1927) 41 Harv. L. Rev. 
100. By the same token option contracts for the purchase of stock by the corpora- 
tion or directors would be invalid, but in the only two cases in which the point 
was raised, the court held otherwise. Blue Mountain Forest Ass’n v. Borrowe, 71 
N. H. 69, 51 Atl. 670 (1901) ; Williams v. Montgomery, supra note 2. 

35 Adams v. Protective Union Co., 210 Mass. 172, 96 N. E. 74 (1911) ; Hughes 
v. Citizens’ Electric Light, Heat & Power Co., 226 Pa. 95, 75 Atl. 15 (1909). 

86 Morris v. Hussong Dying Mach. Co., 81 N. J. Eq. 256, 86 Atl. 1026 (1913). 
But see Casper v. Kalt-Zimmers Mfg. Co., 159 Wis. 517, 150 N. W. 1101 (1915). 
~ 87 Silversmiths v. Reed & Barton Corp., supra note 12; cf. (1928) 41 Harv. L. 

V. 927. 


1 1 Perry, Trusts (6th ed. 1911) §67. The converse, however, is not neces- 
sarily true; property which is not assignable may, under some circumstances, be 
held in trust. A right of entry for condition broken is not assignable before 
breach. Halpin v. School District, 224 Mich. 308, 194 N. W. 1005 (1923). But 
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ests may form the subject matter of a trust. Thus many intangible 
interests, such as trade secrets? or patent rights, where regarded as 
property, have been held sufficient to constitute a trust res. On the 
other hand, wholly nebulous things which are not accorded protection 
as property, are usually deemed insufficient.* Between these two defi- 
nite groups, however, there is a penumbra of cases in which there is 
admittedly no present property at the time of the attempted creation 
but where it is expected that a more tangible interest to which the trust 
may attach will later be acquired or come into existence. Here the 
formula of assignability is not conclusive. Granting that no immediate 
effect can be given to the transaction, the inquiry still remains as to 
whether the purported cestuis que trust will have any rights in such 
property when it subsequently is acquired or comes into existence. 
Where recognition has been given to the doctrine of “ potential 
possession ” under which the owner of lands or animals is considered as 
having a present property interest in future crops or progeny,” a declara- 
tion of trust of such property logically might be held valid. Yet the 
dearth of cases ° suggests that the doctrine has not been recognized in 
the law of trusts.’ And even if sanctioned, the many limitations to the 
general rule * would undoubtedly be applicable.® Occasionally, there is 
an attempted declaration of trust of an expectancy of acquiring property 
on the death of a person then living. In many jurisdictions such a spes 





where the right accrued to the trustee after the trust relation arose, he holds it as 
part of the trust estate. Oakland County v. Mack, 220 N. W. 801 (Mich. 1928). 

2 Green v. Folgham, 1 Sim. & Stu. 398 (1823) ; Morison v. Moat, 9 Hare 241 
(1851) ; see Note (1928) 42 Harv. L. Rev. 254. 

8 Thayer v. Pressey, 175 Mass. 225, 56 N. E. 5 (1900) ; Russell’s Patent, 2 De G. 
& J. 130 (1857); cf. McCarthy v. Institution for Savings, 159 Mass. 527, 34 N. E. 
1073 (1893) (savings bank deposit). 

4 Ideas or schemes are typical of this class. Haskins v. Ryan, 71 N. J. Eq. 575, 
64 Atl. 436 (1906); Burnell v. Chown, 69 Fed. 993 (N. D. Ohio 1895); cf. Note 
(1928) 42 Harv. L. Rev. 254, 257. 

5 Grantham v. Hawley, Hobart 132 (1616) ; Briggs v. United States, 143 U. S. 
346 (1892) (present sale) ; Cumberland Bank v. Baker, 57 N. J. Eq. 231, 40 Atl. 
850 (1898) ; Andrew v. Newcomb, 32 N. Y. 417 (1865) (present mortgage). 

6 In Petch v. Tutin, 15 M. & W. 110 (1846), an assignment of future crops in 
trust was held valid; but since there was consideration for the assignment, the 
transaction might have been upheld as a contract to create a trust. No cases of 
gratuitous declarations of trust of future crops or young have been found. 

7 Indeed, in England under the Sale of Goods Act and in those states which 
have adopted the Uniform Sales Act, the doctrine has been rejected in the law of 
sales. This follows by necessary implication from $5(3) of each act which pro- 
vides that a purported sale of future goods shall operate as an agreement to sell. 
See 1 WrisTon, Sates (2d ed. 1924) §$§ 134-37. 

8 In some states, even as to mortgages, the rule is limited to crops already 
planted. Forsyth Mfg. Co, v. Castlen, 112 Ga. 199, 37 S. E. 485 (1900) ; Rochester 
Distilling Co. v. Rasey, 142 N. Y. 570, 37 N. E. 632 (1894). In Wisconsin, a mort- 
gage is not valid unless the crop has germinated. See Merchants’ Bank v. Lovejoy, 
84 Wis. 601, 610, 55 N. W. 108, 111 (1893). 

® See Mauldin v. Armistead, 14 Ala. 702 (1848) (permitting a deed in trust 
of growing crops). There was also consideration in this case. See note 6, supra. 
A common disposition of after-acquired property, not here dealt with, is by the 
after-acquired property provision in the mortgages securing corporate bonds. See 
National Bank v. Wilmington Ry., 81 Atl. 70 (Del. Ch. 1911) ; Security & Trust Co. 
v. Louisville R. R., roz Fed. 382 (C. C. D. Ind. 1900). Though these are usually 
mortgages in trust, their validity depends on the doctrine of equitable mortgages, 
and is not pertinent here. 
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successionis may be assigned for value,?° though sometimes such con- 
tracts have been held void as being against public policy. More often, 
however, they are given validity, not as conveyances of a present prop- 
erty interest,’ but as contracts to convey property later to be acquired, 
similar to the customary provision in marriage settlements.‘* Accord- 
ingly, expectancies cannot be gratuitously conveyed,'* and it has even 
been held that a purported present conveyance under seal created no en- 
forceable interest in the grantee.**° With logical consistency, the courts 
have uniformly held that an expectancy cannot be the subject matter 
of a trust and that an attempted creation, being merely a promise to 
transfer property in the future, is invalid unless supported by consid- 
eration..* In the analogous situation of a declaration of trust of the 
revocable interest of the beneficiary of a life insurance policy, a similar 
result has been reached.‘? 

The problem is likewise presented where there is an oral trust of land 
and its proceeds when sold.** Since the trust of land is invalid under 





10 Hale v. Hollon, 90 Tex. 427, 39 S. W. 287 (1897). The consideration must, 
however, be adequate. Richey v. Richey, 189 Iowa 1300, 179 N. W. 830 (1920). 
And in some states the consent of the ancestor is required. McClure v. Raben, 
133 Ind. 507, 33 N. E. 275 (1892) ; Boynton v. Hubbard, 7 Mass. 112 (1810). 

11 Consolidation Coal Co. v. Riddle, 198 Ky. 256, 248 S. W. 530 (1923); Aged 
Men’s Home v. Pierce, 100 Md. 520, 60 Atl. 277 (1905); Matter of Zimmerman, 
104 N. Y. Misc. 516, 172 N. Y. Supp. 80 (1918). In New Jersey the assignment of 
real property expectancies is forbidden by statute. N. J. Comp. Stat. (1910) 1539; 
see Note (1925) 25 Cor. L. REv. 215, 217. 

12 In In re Lind, [1915] 2 Ch. 345, it was held that an assignment of an ex-' 
pectancy by way of mortgage was more than a mere contract right, provable in 
bankruptcy. In spite of a discharge in bankruptcy, the security of the mortgagee 
was held to remain in force, and became effective when the expectancy vested in 
interest. This seems only explicable on the theory that the mortgagee had a 
property right. The case, however, stands alone. 

13 Under the usual English provision, the husband covenants to settle in trust 
all property acquired by him during coverture. See Lewrn, Trusts (12th ed. 1911) 
161. 

14 Estate of Lennig, 182 Pa. 485, 38 Atl. 466 (1897); Meek v. Kettlewell, 1 
Hare 464 (1842) ; see In re Parsons, 45 Ch. D. 51 (1890). 

15 Jn re Ellenborough, [1903] 1 Ch. 697. It seems, however, that such a pur- 
ported conveyance under seal might at least be given effect as a contract to convey 
the property when acquired. See note 21, infra. 

16 Matter of Gurlitz, 105 N. Y. Misc. 30, 172 N. Y. Supp. 523 (1918), aff'd, 175 
N. Y. Supp. 289 (1919); cf. Garrow v. Davis, 15 How. 272 (U.S. 1853). Similar 
rules apply to expectancies of other sorts, such as gifts and future wages. Future 
wages are not assignable if there is no existing contract. Lehigh Valley R. R. v. 
Woodring, 116 Pa. 513, 9 Atl. 58 (1887). Under a present contract, however, 
they are assignable. Allen v. Chicago Tool Co., 205 Mass. 569, 91 N. E. 887 
(1910). But even in the latter case, the expectancy is not regarded as a prop- 
erty right, and could not therefore be held in trust. Heller v. Lutz, 254 Mo. 704, 
164 S. W. 123 (1914) ; In re Home Discount Co., 147 Fed. 538 (N. D. Ala. 1906). 

17 O’Brien v. Catholic Order, 220 Mass. 79, 107 N. E. 400 (1915) ; In re Turcan, 
40 Ch. D. 5 (1888). While the courts are unanimous in requiring consideration, 
they are very willing to go beyond the actual facts in order to find it. In Kerr 
v. Crane, 212 Mass. 224, 98 N. E. 783 (1912), the fact that the beneficiary knew 
that his interest would be revoked if he failed to make the declaration of trust, was 
held to constitute consideration. See also Fidelity Trust Co. v. Graham, 262 Pa. 
273, 105 Atl. 295 (1918). 

18 Of course, if the trust is merely of land, and the proceeds are not mentioned, 
the mere conversion of the land into money will not validate the previously in- 
valid trust. See Calder v. Moran, 49 Mich. 14 (1882). 
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the Statute of Frauds, there remains the attempted declaration of trust 
in the non-existent proceeds. The authorities present a square conflict. 
A number of jurisdictions have ruled that a trust automatically attaches 
to the proceeds if the land is sold,’® while others require a new declara- 
tion by the trustee after the conversion has been made.”° ‘:, these latter 
cases the question of consideration is seldom raised, as the usual sit- 
uation is that of a conveyance with directions to sell and hold the pro- 
ceeds in trust, and the conveyance itself furnishes the consideration. 
Obviously, these courts would deny the existence of a trust in the 
absence of consideration, and indeed no case has been found in any 
jurisdiction in which a gratuitous trust of the proceeds was enforced. 
Assuming, then, that there is consideration in those cases where a 
trust has been imposed on the proceeds when acquired, may these de- 
cisions be justified on ordinary principles? A first ground for support 
is suggested by the fact that many courts are prone to construe an 
invalid declaration or conveyance upon trust as a contract to create 
one, despite the absence of express words of promise.” Even so, it 
would not follow that a trust should attach to the proceeds as soon as 
they come into existence unless the contract to create the trust were 
specifically enforceable. In the latter case, since specific enforcement 
may be had at any time after the res comes into existence, it may be 
argued that the trust should attach as soon as it does. The chief diffi- 
culty lies in finding a ground for equitable enforcement of the contract. 
For while contracts to create trusts of land or unique chattels are 





19 Chace v. Gardner, 228 Mass. 533, 117 N. E. 841 (1917); Bork v. Martin, 
132 N. Y. 280, 30 N. E. 584 (1892); Logan v. Brown, 20 Okla. 334, 95 Pac. 441 
(1908). 

20 Mitchell v. Bilderback, 159 Mich. 483, 124 N. W. 557 (1910); Watson v. 
Payne, 143 Mo. App. 721, 128 S. W. 238 (1910). 

If the trustee refuses to sell, the cestui que trust cannot reach the land or com- 
pel a sale. Grantham v. Conner, 97 Kan. 150, 154 Pac. 246 (1916); Walters v. 
Walters, 172 N. C. 328, 90 S. E. 304 (1916). But an oral declaration by the 
trustee is sufficient, since the proceeds are personalty. Calder v. Moran, supra note 
18; Hess’ Appeal, 112 Pa. 168 (1886). 

By the preferable English rule, a trust results to the grantor on a conveyance 
of land on an oral trust. Jn re Duke of Marlborough, [1894] 2 Ch. 133; Scott, 
Conveyances Upon Trusts Not Properly Declared (1924) 37 Harv. L. Rev. 653, 
667; see Peacock v. Nelson, 50 Mo. 256, 261 (1872). This trust would attach to 
the proceeds of the land as well. Therefore, in such jurisdictions, it seems that the 
settlor as well as the trustee can validate the original trust by a parol declaration 
as soon as the land is sold, since he is thereafter the cestui que trust of a trust of 
personalty, and can transfer that interest by either a parol declaration of trust or 
assignment. 

21 There is considerable logical difficulty in this interpretation, but it is made 
by courts in the analogous instance of purported present sales of chattels, which, 
though invalid as such, are given effect as contracts to sell. See 1 WiLLisToNn, SALES 
(2d ed. 1924) § 137. 

An added reason for this interpretation appears in the majority of American 
jurisdictions, which hold that there is no resulting trust to the grantor when land 
is conveyed on an oral trust. Westphal v. Heckman, 185 Ind. 88, 113 N. E. 299 
(1916) ; Apgar v. Connell, 160 App. Div. 743, 145 N. Y. Supp. 1079 (1914). Since 
these courts cannot return the proceeds to the grantor, and are nevertheless re- 
luctant to see the trustee retain them in violation of his oral trust, they are prone 
to hold that the purported cestui que trust has a promissorial right against the 


trustee. See note 19, supra. 
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specifically enforceable,” it can hardly be said that the general equitable 
jurisdiction over trusts and other fiduciary relations furnishes a basis 
for the specific enforcement of every contract to create a trust. The 
circuity of such reasoning is patent.?* A possible basis for the imposi- 
tion of a trust on the proceeds may, however, be found in those cases 
where there is a conveyance upon an oral trust to sell and hold the 
proceeds.** In this situation, if there has been no previous express or 
implied disclaimer,”® the sale and retention of proceeds may as an impli- 
cation of fact be considered a declaration of trust. Since the result 
reached in imposing a trust on the proceeds when they do come into 
existence seems desirable, this last basis might be utilized by the courts. 





CONGRESSIONAL EXTENSION OF ADMIRALTY JURISDICTION TO CASES 
oF DAMAGE TO LAND STRUCTURES BY VESSELS. — Neither an historical 
nor analytical approach offers much aid in charting the shadowy outlines 
of admiralty jurisdiction. In its interpretation of the constitutional 
grant,” the Supreme Court has drawn for its decisions upon perplexingly 
contradictory sources and has at times discarded its first choice.* The 
recent case of The Gansfjord* and a proposed statute ° seeking to 
extend admiralty jurisdiction to land structures have again brought to 
the foreground one branch of this constantly recurring problem. 





22 Contracts to convey such property are specifically enforceable. Cumber- - 
ledge v. Brooks, 235 Ill. 249, 85 N. E. 197 (1908) ; Eggert v. Heer Co., 102 Mo. 512, 
15 S. W. 65 (1891) (land); Sloane v. Clauss, 64 Ohio St. 125, 59 N. E. 884 
(1901) (unique chattel). Accordingly, contracts to create trusts in such property 
are specifically enforceable since the legal remedy is likewise inadequate. 

23 For the only ground for specific enforcement is the present existence of a 
trust which in turn is dependent upon the fact that the contract will be specifically 
enforced. P 

It seems too artificial to attempt to support these cases as trusts of a single 
res, the validity of which depends upon the form of the res. 

24 As to why this explanation is inapplicable to cases where the trust is to hold 
the land and proceeds if sold, see note 25, infra. 

25 Where the trustee orally agrees to hold the land and the proceeds in trust, 
his refusal to hold the land amounts to an implied disclaimer of the trust, and 
thereafter no declaration of trust of the proceeds may be implied in fact. But cf. 
Chace v. Gardner, supra note 19. Obviously, an express disclaimer, either oral or 
written, would effect a like result. But cf. Bork v. Martin, supra note 19. 


1 See The Blackheath, 195 U. S. 361, 365 (1904). 

2 U.S. Const., Art. ITI, § 2. 

3 Hough, Admiralty Jurisdiction of Late Years (1924) 37 Harv. L. Rev. 529; 
Brown, Admiralty Jurisdiction of Torts (1909) 9 Cor. L. Rev. 1. 

4 17 F.(2d) 613 (E. D. La. 1927), aff'd, 25 F.(2d) 736 (E. D. La. 1928). See 
note 19, infra. 

5 The proposed bill reads as follows: 

“ Extension of Admiralty Jurisdiction. The Admiralty and Maritime Jurisdic- 
tion of the District Courts of the United States shall extend to and include all cases 
of collision between a vessel on the navigable waters of the United States, with any 
structure used for navigation, shipping or maritime purposes in or upon the shore 
of such navigable waters, including piers, wharfs and warehouses and also buoys 
and submarine cables. .. .” See proposed amendment to § 1008 of this bill in 
AMENDMENTS TO THE PROPOSED CODIFICATION OF THE NAvIGATION LAWS OF THE 
Untrep STATEs (1928) § 216. 
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By the traditional rule of The Plymouth,® admiralty jurisdiction in 
tort depends upon locality, that is, the cause of action must have arisen 
on the high seas or on other navigable waters. Although the Court at 
first sidestepped the problem whether the tort had also to be intrin- 
sically maritime,’ it later cast a strong doubt on the legitimacy of this 
proffered restriction.* Moreover, the later decision of The Blackheath,® 
which permitted the admiralty court to take jurisdiction over an injury 
to a beacon, established an exception to the rule of The Plymouth and 
apparently forecast the further broadening of admiralty jurisdiction 
over torts. The Court, however, hastened to lay down the limitations 
that the structure must not be an extension of the shore though it may 
rest on the bottom, and that it must be designed as a direct aid to 
navigation. Thus, jurisdiction over actions for injury to most land 
structures was clearly precluded.*® 

These decisions defining the constitutional grant would render the 
proposed statute in large part unconstitutional. But as a practical 
matter, if this legislation can be upheld, it should be. It meets a 
distinct need for rapid adjudication by a tribunal thoroughly versed in 





6 3 Wall. 20 (U. S. 1865); see also Stumberg, Tort Jurisdiction in Admiralty 
(1926) 4 Tex. L. REv. 306. 

7 Atlantic Transport Co. v. Imbrovek, 234 U. S. 52 (1914). This additional 
requisite had been previously held essential by a lower federal court. Campbell v. 
Hackfeld & Co., 125 Fed. 696 (C. C. A. oth, 1903) follawed in The St. David, 209 
Fed. 985 (W. D. Wash. 1913) ; see also Note (1903) 16 Harv. L. REv. 210; Note 
(1912) 25 Harv. L. Rev. 381, 382; (1926) 4 Tex. L. REv. 246. 

8 See Grant Smith-Porter v. Rohde, 257 U. S. 469, 477-78 (1922). An injury 
was suffered by a worker on a vessel already launched but still in the course of 
construction. In answer to certified questions, the Court stated that although ad- 
miralty jurisdiction extended to such a case, nevertheless the state workmen’s com- 
pensation act was applicable and abrogated the right to recover in an admiralty 
court. It was early held that such a vessel was not an instrument of maritime 
commerce, and that services in completing it were non-maritime. Peoples Ferry Co. 
v. Beers, 20 How. 393 (U.S. 1858). 

® Supra note 1. The most faithful explanation of the case is historical. Beacons 
have from ancient times been subject to admiralty jurisdiction. Crosse v. Diggs, 
1 Sid. 158 (1664). Brown, J., in a concurring opinion, considered that the decision 
made the American admiralty jurisdiction as broad as that of England. Cases 
following The Blackheath are The Raithmoor, 241 U. S. 166 (1916) (unfinished 
beacon and temporary platform); Dollutt & Williams Co. v. United States, 268 
U. S. 33 (1925) (emergency mooring posts). 

10 Johnson v. Pac. Elevator Co., 119 U. S. 388 (1886) (grain elevator) ; Homer 
Ramsdell Co. v. Cie General Transatlantique, 182 U.S. 406 (1901) (pier) ; Cleve- 
land Terminal & Valley R. R. v. Cleveland S. S. Co., 208 U.S. 316 (1908) (dock and 
bridge pier); The Troy, 208 U. S. 321 (1908) (dock and bridge pier) ; Martin v. 
West, 222 U.S. 191 (1911) (bridge) ; The Panoil, 266 U.S. 433 (1925) (spur dike). 
Similarly, actions for injuries to structures though detached from the shore and 
resting upon the bottom but not designed as direct aids to navigation, failed to 
meet the twofold requirement. Phoenix Construction Co. v. Steamer Pough- 
keepsie, 212 U. S. 558 (1908) (pipe on bed of navigable waters); The Senator 
Rice, 234 Fed. ror (E. D. N. Y. 1916) (drilling platform to clear channel). It 
would seem that buoys would clearly fall within the limitations. Submarine cables 
were at first received in admiralty jurisdiction. Postal Telegraph Cable Co. v. 
Sanford Ross, 221 Fed. 105 (E. D. N. Y. 1915); United States v. North German 
Lloyd, 239 Fed. 587 (S. D. N. Y. 1917). But their position has since become 
precarious. Nippon Yusen Kabushiki Kaisha v. Great Western Power Co., 17 
F.(2d) 239 (C. C. A. oth, 1927), certiorari denied, 274 U.S. 745 (1927). 
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maritime usages, so that the vessel which has caused the damage may 
not speed away, compelling the owner of the structure to seek redress 
in distant, foreign jurisdictions.‘1 The presence of this need is borne 
out by the existence of such jurisdiction both in England ** and on the 
Continent.1* Furthermore, an instance is not lacking in which the 
Supreme Court, sensing the force of practical needs expressed in Con- 
gressional legislation, has frankly extended the then judicially defined 
scope of admiralty jurisdiction..* The circumstances are peculiarly 
appropriate for such an approach here. For, historically both in Eng- 
land** and in the colonies,’* admiralty courts once possessed this 
jurisdiction. And no express words in the constitutional provision 
forbid the requisite interpretation.** Other lines of precedent may be 
urged. The Rivers and Harbors Act ** which imposes a fine for the de- 
struction of or damage by a vessel to any seawall, wharf, or pier built by 
the United States and imposes also liability for the actual damage done, 
enforceable by a libel in admiralty, has recently been held constitu- 
tional.1® Although the Court reasoned that the statute did not violate 
the rule of The Plymouth because it was penal in nature, it would seem 
that the locality test of admiralty jurisdiction applies equally to crimes 





11 This difficulty is not present to the same degree in the cast of vessels owned 
by large, responsible steamship companies which usually have sufficient assets on 
hand in the United States. But such vessels are the least likely to be operated neg- 
ligently, generally having skilful crews and landing at familiar docks. The types of 
vessels which do create this need are: (1) tramp steamers; (2) vessels owned by re- 
sponsible foreign companies without assets in the United States which because of . 
custom remit their assets to the home office immediately upon receipt; (3) vessels 
owned by responsible companies but coming for only a single voyage, which would 
not constitute doing business, and hence not give jurisdiction over the foreign 
corporation. 

12 Admiralty Court Jurisdiction Act, 24 Vict. c. 10, § 7 (1861); see Stinson, 
Admiralty Jurisdiction (1921) 16 Itt. L. Rev. 1, 10. 

13 (1908) 21 Harv. L. Rev. 536; see The Plymouth, supra note 6, at 26. 

14 The Genesee Chief, 12 How. 443 (U.S. 1851), overruling The Thomas Jeffer- 
son, 10 Wheat. 428 (U.S. 1825). It should be noted that this overruling decision 
did not affect property rights. See The Genesee Chief, supra, at 450. 

15 Brown, supra note 3, at 11; 1 Benepicr, ADMIRALTY (sth ed. 1925) § 621. 

.) See De Lovio v. Boit, Fed. Cas. No. 3,776, at 442, n.45-46 (C. C. D. Mass. 
1815). 

17 See De Lovio v. Boit, supra note 16, at 441 et seg. Story, J., points out that 
there are four possible historical interpretations of the constitutional grant: (1) 
the jurisdiction of the admiralty courts as acknowledged in England at the time 
of the American Revolution; (2) the jurisdiction at the emigration of the American 
colonists; (3) the jurisdiction as acknowledged and exercised in the United States 
at the time of American Revolution; (4) the ancient and original jurisdiction, in- 
herent in the admiralty of England. He then shows that (1) and (2) are pre- 
cluded. Under either (3) or (4) the constitutional provision would be broad 
enough to contain the proposed act. See notes 15 and 16, supra. “... The fact 
that Congress under the Constitution cannot extend our admiralty jurisdiction 
affords an argument for a broad interpretation commensurate with the needs of 
modern commerce.” The Blackheath, 195 U.S. 361, 365 (1904) ; see FELL, RECENT 
PROBLEMS IN ADMIRALTY JURISDICTION (1922) 1-19. 

18 39 STAT. 1152 (1899), 33 U.S. C. § 408, 411-12 (1926). 

19 The Gansfjord, supra note 4. It is conceivable, however, that the Supreme 
Court in order to hold the statute constitutional might be led to say that it is in- 
tended to punish the act done on the ship which caused the injury. As in statutory 
murder, a statute may affix the penalty to any act in the series leading to the 
damage. Cf. People v. Botkin, 132 Cal. 231, 64 Pac. 286 (1901). 
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as well as torts.”° Finally, the Ship Mortgage Act 7! may possibly be said 
to have extended admiralty jurisdiction beyond its previous limits in 
that it makes cognizable in admiralty an action to enforce a ship mort- 
gage even when not given to secure a maritime obligation. The sugges- 
tion that the statute effects a change in or an addition to substantive 
maritime law and not an enlargement of jurisdiction *® seems tenuous. 

Curiously, the objection that all such legislation is a violation of the 
right of trial by jury seems never to have been directly raised,?* though 
constantly present. The solution of this difficulty, however, has been 
suggested in a redraft ** of the proposed statute, which would make 
admiralty jurisdiction in these cases optional but would regard the 
filing of a libel as a waiver by the libellant of trial by jury. This 
redraft however, reserves to the respondent the right to insist on a 
jury trial, a choice which would be seldom made.”® Thus the consti- 
tutional objections raised against the proposed legislation do not seem 
to be insuperable and in view of the desirability of the consequences 
sought to be effected, they should be surmounted. 















REVERSALS IN ILLINOIS CRIMINAL CAsEs. — A recent advance sheet 
of the Northeastern Reporter discloses fifteen criminal cases passed upon 
by the supreme court of Illinois, of which eleven were reversed and 
remanded.' Such an extraordinary percentage of reversals in a jurisdic- 















20 35 SraT. 1142, § 272 (1909), 18 U. S. C. § 451 (1926); see Atlantic Trans- 
port Co. v. Imbrovek, 234 U.S. 52, 60 (1914). 

21 41 STaT. 1000 (1920), 46 U.S. C. § 94 et seg. (1926). 

22 See The Oconee, 280 Fed. 927, 931-32 (E. D. Va. 1922) ; The Nanking, 292 
Fed. 642, 644-46 (N. D. Cal. 1923). In Moore Drydock & Repair Co.’ v. The 
Northern Star, 271 U. S. 552 (1926), the question of the constitutionality of the act 
was not argued or touched on by the Court. 

23 This objection was discussed in The Genesee Chief, 12 How. 443, 459 (U. S. 
1851). The statute there involved reserved the right of trial by jury to both parties. 
5 Stat. 727 (1845). 

24 This redraft was drawn by Mr. George E. Dane, a member of the San Fran- 
cisco Bar. After providing for a cause of action and a lien upon the vessel, the re- 
draft provides: “ The owner or owners of such [land] structure may, at his or their 
election, maintain an action in admiralty .. . provided, that the commencement 
of any such action, or joinder therein as party plaintiff or libellant, shall be deemed 
a waiver . . . of the right to trial by jury; provided, however, that nothing in this 
section shall be construed to deprive any party defendant or respondent of the 
right to trial by jury, in any case not heretofore cognizable in admiralty.” 

25 The owner of the vessel would be unlikely to insist on this right because gen- 
erally the jury’s sympathies would be against him. 

26 “ But very little history is sufficient to justify the conclusion that the Con- 
stitution does not prohibit what convenience and reason demand.” Holmes, J., in 
The Blackheath, 195 U. S. 361, 367 (1904). An example of the development of 
admiralty jurisdiction, engendered by the advent of new inventions, is its extension 
to a case of personal injury to a workman, occurring on navigable waters and 
caused by the propellor of a hydro-aeroplane. Reinhardt v. Newport Corp., 232 
N. Y. 115, 133 N. E. 371 (1921); cf. The Crawford Bros. No. 2, 215 Fed. 269 
(W. D. Wash. 1914). 


1 163 N. E. No. 5, Nov. 27, 1928. The cases referred to, of which only the first 
four were affirmed, are People v. Duchow, at 352; People v. Finley, at 360; People 
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tion where crime is prevalent? prompts an investigation, particularly 
in view of the significant discrepancy between the consistently high 
mortality rate in criminal appeals in Illinois,* and the much lower ones 
in other states.* Excessive technicality on the part of the supreme court 
has undoubtedly been a factor, though opinions on this point have 
differed from time to time.® In the past, convictions have been reversed 
for the most trivial error in the form of the verdict ®° or indictment,’ 
and for the slightest variance * or lack of proof. Occasional cases 
approach absurdity,® though perhaps much of the fault may be attrib- 





v. Rettich, at 367; People v. O’Connell, at 371; People v. Epstein, at 346; People 
v. Egan, at 357; People v. Fetzko, at 359; People v. Rongetti, at 373; People v. 
Kowalski, at 399; People v. Kurant, at 411; People v. Celmars, at 421; People v. 
Cassler, at 430; People v. Bollnow, at 437; People v. Krejewski, at 438; People 
v. Meyer, at 453. 

2 There were 1212 murders in Chicago during the years 1919 to 1923. Butt. 
Cuicaco Crime Comm., No. 31 (1924) 1. 

8 For the years 1900-1910, 37.3% of the cases appealed were reversed. See 
STATISTICAL REVIEW OF THE WORK OF THE ILLINOIS SUPREME CouRT (1912) 23. 
For the years 1919-1926, 36.6%. See Rep. Int. Att’y GEN. (1919-20) 1022 et seq.; 
id. (1921-22) 493 et seq.; id. (1923-24) 487 et seq.; id. (1926) 549 et seq. In the 
last ten volumes of the Illinois reports, 321-330 IIl., 40.7% of the convictions ap- 
pealed were upset. The reports of the Hlinois Appellate Court have not been exam- 
ined, since all convictions for felony, as well as some others, are reviewed by the 
supreme court exclusively. Itt. Rev. Stat. (Cahill, 1927) c. 110, § 118. 

4 In the New York Court of Appeals for the period 1887-1922, less than 15% 
of the appealed cases were reversed or reversed and remitted. Rep. N. Y. Crime 
Comm. (1927) 45. In Massachusetts, for the time 1908-1926, 14.5% of the appel- . 
lants in criminal cases were successful. For the years 1919-1926, the percentage 
was 11.7%. These figures are from statistics collected by the Harvard Survey of 
Crime and Law in Boston. In California, the proportion of reversals to total ap- 
peals for 1900-1909 was 22.5%; for 1910-1919, 12.6%; for 1920-1926, 15.1%. 
See Vernier and Selig, The Reversal of Criminal Cases in the Supreme Court of 
California (1928) 2 So. Catir. L. REv. 21, 26, where the cases from 1850 to date 
are analyzed. Of course, comparisons such as these are not exact, since the scope 
of review is somewhat different in each jurisdiction. 

5 The following articles commend the supreme court’s attitude: Bruce, The 
Work of the Supreme Court of Illinois in Criminal Cases (1925) 20 Inu. L. Rev. 
115, 123; Harno, Recent Criminal Cases in Illinois (1923) 5 Inu. L. Q. 81, 99, 
(1924) 6 Int. L. Q. 114, 134. But the latter writer feels that there are too many 
reversals on trivial grounds. Jd. (1922) 4 Itt. L. Q. 74, 93. And after a five-year 
review of the cases, he concludes that “ there is too much of the highly refined in 
the law.” Harno, Recent Illinois Criminal Cases (1926) 20 Itt. L. Rev. 643, 661. 

6 People v. Jackson, 312 III. 611, 144 N. E. 314 (1924). Defendant was indicted 
for the larceny of $69; the jury found him “ guilty in manner and form as charged 
in the indictment.” The case was reversed and remanded because the verdict did 
not contain material facts to permit proper sentence to be imposed. 

7 Ervington v. People, 181 III. 408, 54 N. E. 981 (1899) (indictment for assault 
with intent to murder did not charge that the assault was made feloniously) ; 
People v. Goldberg, 287 Ill. 238, 122 N. E. 530 (1919). 

8 Vincendeau v. People, 219 Ill. 474, 76 N. E. 675 (1916) (indictment for coun- 
terfeiting labels gave first name of one of the defrauded partners as Matt, proof 
showed name to be Max) ; Sykes v. People, 132 Ill. 32, 23 N. E. 391 (1890) (vigor- 
ous dissent by Magruder, J.). 

9 Wistrand v. People, 213 Ill. 72, 72 N. E. 748 (1904) (rape, defendant was 
forty-four years old by his own confession, judgment reversed because there was 
no proof he was over sixteen). See Perkins, Absurdities in Criminal Procedure 
(1926) 1z Iowa L. Rev. 297, where additional cases are collected. At intervals 
there is a turn to a more liberal standard. People v. Corder, 306 Ill. 264, 137 N. E. 
845 (1922), approved in Note (1923) 17 Itv. L. Rev. 604. 
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uted to the archaic common law procedure which still prevails in 
Illinois.*° 

However that may be, the instant group of cases demonstrates 
clearly that the main responsibility cannot be laid at the doors of the 
supreme court. Not a single one of the eleven reversals can fairly 
be called technical.1* The most striking feature of these cases is the 
lawless conduct of prosecutors ** and judges,’* and the ignorance or 
perversity which their rulings and instructions portray.* Nor are 
these novel manifestations or isolated instances; the Illinois reports, 
and others also,'® bear ample testimony to that. An appellate tribunal 
has no choice but to reverse convictions when trial judges abuse their 
discretion,’® examine witnesses in a hostile manner,’’ disregard funda- 
mental constitutional rights ** or elementary principles of fairness,!® 
tacitly approve the prosecutor’s improper conduct,”° or commit traves- 
ties on justice.** State’s attorneys cannot protest against reversals 
when they conduct themselves in a grossly unprofessional manner ** 
and ask obviously incompetent questions merely to create prejudice 





10 Certainly in matters of criminal pleading the old rules are ironclad. People 
v. Wallack, 329 Ill. 195, 160 N. E. 116 (1928); People v. Fathers, 322 Ill. 424, 153 
N. E. 704 (1926) (assault with intent to rape, allegation that prosecutrix was not 
defendant’s wife omitted; judgment reversed). The latter case is adversely criti- 
cised in Harno, Recent Criminal Cases in Illinois (1927) 22 Itt. L. Rev. 1, at 19- 
21, and in (1927) 36 YALE L. J. 575. 

11 In People v. Epstein, supra note 1, a conviction for obtaining money by 
means of a confidence game was reversed because there was no evidence to show to 
whom the money belonged. That this is necessary appears from Itt. Rev. Strat. 
(Cahill, 1927) c. 38, §$ 230-31. 

12 People v. Celmars; People v. Krejewski, both supra note 1. 

13 People v. Egan; People v. Rongetti; People v. Krejewski, all supra note 1. 

14 People v. Rongetti, at 380; People v. Kurant, at 415; People v. Cassler, at 
435; People v. Bollnow, at 437; People v. Kowalski, at 400; People v. Celmars, 
at 424; People v. Egan, at 358, all supra note 1. Cases where instructions repeat- 
edly condemned were given are People v. Schuele, 326 Ill. 366, 157 N. E. 215 (1927) ; 
People v. Hollenbeck, 322 Ill. 443, 153 N. E. 691 (1926); see People v. Garines 
314 Ill. 413, 423, 145 N. E. 699, 702 (1924) (instruction disapproved six times). 

15 See Note (1920) 33 Harv. L. Rev. 956 for some earlier cases from all parts 
of the country. For a recent case reversed because of the district attorney’s appeal 
to the prejudices of the jury, see People v. Malkin, N. Y. Ct. of App., decided Dec. 


31, 1928. 
"16 People v. Rongetti; People v. Kurant, both supra note 1; People v. Laven- 


dowski, 326 Ill. 173, 157 N. E. 193 (1927). 

17 People v. Egan; People v. Rongetti; People v. Krejewski, all supra note 1; 
People v. Scott, 326 Ill. 327, 157 N. E. 247 (1927); People v. Pelletri, 323 Ill. 176, 
153 N. E. so1 (1026) ; People v. Filipak, 322 Ill. 546, 153 N. E. 673 (1926). In the 
Krejewski case the court’s cross-examination covered twenty-two pages of the 
abstract. 

18 People v. Kurant; People v. Rongetti, both supra note 1; People v. Laven- 
dowski, supra note 16; People v. Blumenfeld, 330 Ill. 474, 161 N. E. 857 (1928). 

19 People v. Rongetti, supra note 1; People v. Scott; People v. Pelletri, both 
supra note 17; People v. Berardi, 321 Ill. 47, 151 N. E. 555 (1926); People v. 
McGeoghegan, 325 Ill. 337, 156 N. E. 378 (1927). 

20 People v. McGeoghegan, supra note 19, at 353, 156 N. E. at 384. 

21 See People v. Scalisi, 324 Ill. 131, 151, 154 N. E. 715, 723 (1926). 

22 People v. Garines, supra note 14; People v. Scott, supra note 17; People v. 
McGeoghegan, supra note 19; People v. Savage, 325 Ill. 313, 156 N. E. 310 (1927); 
People v. Garippo, 321 Ill. 157, 151 N. E. 584 (1926); People v. Allen, 321 Ill. 11, 
151 N. E. 676 (1926); People v. Lewis, 313 Ill. 312, 145 N. E. 149 (1924). 
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against the defendant.?* The supreme court is not unreasonable in its 
attitude teward improper remarks; ** yet it has had to remind trial 
judges and prosecutors, not once, but many times, that there is not one 
law for the innocent and another for the guilty.?° 

Probably the predominant cause of inefficient criminal justice is the 
close alliance between the prosecutor’s office and politicians.*® This 
relationship accentuates sensationalism ** and makes for incompetence 
and carelessness in the preparation of cases.** Certainly it will explain 
the unrestrained eagerness to get convictions, which the public will hear 
about, and the utter indifference to inevitable reversal,?® about which 
the public rarely inquires. It is at least likely that many of the technical 
reversals are the result of errors purposely made. One Illinois judge 
argues that to upset convictions has a harmful effect upon the com- 
munity.*° But this same judge’s unfair demeanor, which brought him 
a severe rebuke from the upper court,** must have at least an equally 
harmful effect. There have been suggestions for improving the ad- 
ministration of the criminal law by giving greater freedom to the trial 
court,** but a reading of recent cases hardly fosters a desire to grant 
more power to the type of judge now sitting.** 

The conclusion seems inescapable that most reversals in criminal 
cases could be avoided. Certainly it is not too much to ask that trial 
judges and state’s attorneys familiarize themselves with the criminal 





23 People v. Celmars; People v. Krejewski, both supra note 1; People v. Rogers, . 
324 Ill. 224, 154 N. E. 909 (1926) ; People v. Moshiek, 323 Ill. 11, 153 N. E. 720 
(1926) ; People v. Carter, 327 Ill. 223, 158 N. E. 436 (1927). 

24 See Bruce, supra note 5, at 123-24; see (1926) 21 Itz. L. REv. 403, 404, ap- 
proving People v. Allen, supra note 22. Examples of cases where the supreme court 
did not reverse for improper remarks are People v. Kessler, 324 Ill. 204, 154 N. E. 
892 (1926) (by judge), and People v. Hoffman, 329 Ill. 278, 160 N. E. 575 (1928) 
(by prosecutor). 

25 People v. Rongetti; People v. Kurant, both supra note 1; People v. Garines, 
supra note 14; People v. Lewis, supra note 22; People v. Sweetin, 325 Ill. 245, 
156 N. E. 354 (1927); People v. Bimbo, 314 Ill. 449, 145 N. E. 651 (1924). 

26 See Pounp, CRIMINAL JUSTICE IN THE AMERICAN City (1922) 20 et seq.; 
(1928) Ixy. State Bar Ass’n Rep. 160 et seq. 

27 See Pound, The Future of the Criminal Law (1921) 21 Cox. L. Rev. 1, 13. 
Compare People v. Ross, 325 Ill. 417, 156 N. E. 303 (1927), where a defendant was 
granted twenty-one continuances, with People v. Kowalski, supra note 1, where he 
was allowed but two and a half hours to prepare his defense. Both men were 
charged with the same crime, assault with intent to murder. 

28 See Davis, Crime Curbs (1927) 22 Itt. L. Rev. 106, 107; Thompson, J., of 
the Illinois supreme court, in (1925) Inu. State Bar Ass’n REP. 312; Bruce, supra 
note 5, at 124. 

29 See People v. Trimm, 323 Ill. 530, 536, 154 N. E. 410, 412 (1926). 

80 The Hon. Marcus Kavanagh, Judge of the Superior Court of Cook County, 
in KavANAGH, THE CRIMINAL AND His Arties (1928) 157. This book is written in 
a rather sensational manner. See, e.g., 149. 

81 People v. Scott, supra note 17, especially at 352 et seg., 157 N. E. at 258. 
Compare Judge Kavanagh’s own account in KavANAGH, op. cit. supra note 30, 
85-93. 

82 Kavanagh, Improvement of Administration of Criminal Justice by Exercise 
of Judicial Power (1925) 11 A. B. A. J. 217. 

33 Perhaps the way judges are elected in Chicago may throw some light on the 
judicial process in Cook County. See The November Election (1927) 10 Cuicaco 
Bar Ass’n REC. 104. 
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law and procedure of the jurisdiction in which they sit and practise; * 
they cannot expect to stampede the supreme court into sustaining con- 
victions by a showing of existing crime in the community.*® Lawless- 
ness by the underworld does not justify lawlessness by the courts. 
Unfortunately, the public sees only the superficial aspect of criminals 
being discharged or granted new trials; *° and, more unfortunately, 
most lawyers do not see even that.*’ The Illinois bar, to judge from 
its annual reports, does not seem fully to grasp the situation; ** and the 
attorney general, whose duty it is to appear for the people in every 
criminal appeal before the supreme Ccourt,*® is apparently not alarmed.*° 
If the bar remains indifferent in the face of the present exhibitions of 
lawlessness and incompetence, and refuses to apply its knowledge and 
experience in the search for a remedy, it does not follow that the public 
likewise will remain supine. Fear of the excesses of Stuart and Fed- 
eralist judges early made the trial judge a mere umpire in most juris- 
dictions; * impatience with the abstruse refinements of common law 
pleading brought a shackling of procedure through legislative codes 
which still continues. The general indifference of the profession toward 
existing conditions makes it at least probable that the steam roller of 
legislation will again function. At any rate, there remains the uncom- 
fortable suspicion that “ every community in the long run gets the kind 
of justice it deserves.” ** 





RECENT CASES 


Acency — Scope or Acent’s AUTHoRITY — Basis oF APPARENT AUTHOR- 
1ry. — A, the plaintiff’s salesman, contracted to sell an auto to the defendant, 
and agreed to take the defendant’s old car in part payment. A had previously 
completed a similar transaction with the defendant, without objection from 
the plaintiff. In fact, A was authorized to make only cash sales. Before the 
defendant had given up his old car or made any payment, the plaintiff sued 





84 See Note (1924) 18 Inv. L. Rev. 571; see Bruce, supra note 5, at 123. 

85 See People v. Scalisi, supra note 21, at 151, 154 N. E. at 723. 

86 See Why Convictions are Reversed (1926) 29 Law NoTEs 223. 

37 See a letter by Roscoe Pound in (1925) 3 N. Y. L. REv. 303, 304. 

38 (1924-28) Ixy. STATE Bar Ass’N Rep. One cannot read the accounts of the 
annual proceedings and feel that this association is fully aware of its responsibility. 
At the 1928 meeting, for example, the penetrating address of President Rush C. 
Butler on the administration of the criminal law covers ten pages. (1928) ILL. 
STtaTE Bar Ass’n Rep. 155-65. A discussion of a reorganization of the associa- 
tion, however, fills about fifty. Jd. 184-212, 243-46, 289-308, 316-18. The latter 
seemed to arouse considerably more interest. See also (1925) Inu. State Bar Ass’N 
REP. 192-98, wherein the committee on criminal law suggests letters which are to 
be sent to pastors, mayors, lodges, clubs, and metropolitan newspapers to help 
build up respect for law and law enforcement. 

89 Ir. Rev. Strat. (Cahill, 1927) c. 14, $4. 

40 Rep. Ini. Atr’y Gen. (1926) 17. 

#1 See Pound, American Attitude Toward the Trial Judge (1927) Mo. Bar 
Ass’n Rep. 138, (1927) S. D. Bar Ass’n Rep. 103. See also Note (1920) 33 Harv. 
L. Rev. 956, 959. 

#2 See Wigmore, Unprogressive Bar, Unprogressive Legislature, Unprogressive 
Justice (1925) 20 Inv. L. Rev. 271, 272. 
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to recover the auto. From a judgment for the defendant, the plaintiff ap- 
pealed. Held, that although-A had apparent authority, the principal might 
repudiate the transaction as long as the third person had not acted in reliance 
on it. Judgment reversed. Reo Motor Car Co. v. Barnes, 9 S. W.(2d) 374 
(Tex. Civ. App. 1928). 

When A, acting within his actual authority, makes a contract for P with 
T, P has been said to be bound because “ the act of A is the act of P.” See 
Law v. Stokes, 32 N. J. L. 249, 251 (1867); 2 MEcHEM, AcENCy (2d ed. 
1914) §1719. If A acted beyond his authority this fiction of identity could 
not apply. But if P had led T reasonably to believe that A was authorized it 
was held that he was estopped to deny A’s authority, and that A had “ ap- 
parent authority.” See Cleveland & Sons v. Houston, etc. Store, 166 S. W. 
g12 (Tex. Civ. App. 1914); Pole v. Leask, 33 L. J. (N.s.) Ch. 155, 162 
(1863) ; Ewart, “ Agency by Estoppel” (1905) 5 Cot. L. Rev. 354. But under 
the present objective theory of the law of contracts, the contract resulting 
when A acts within his actual authority is seen to be based on P’s expression 
of assent manifested through A. See Seavey, The Rationale of Agency 
(1920) 29 YALE L. J. 859, 872, 873. This principle applies equally in the 
case of apparent authority: P’s representations to T manifest his assent, and 
after 7’s acceptance, P’s contrary intent unexpressed to T does not affect the 
reality of the contract. See Seavey, supra, at 873-76; Cook, “ Agency by 
Estoppel” (1905) 5 Cot. L. REv. 36, (1906) 6 id. 34; TIFFANY, PRINCIPAL 
AND AGENT (2d ed. 1924) § 16. Under this view the making of the contract 
binds the parties once for all, and no further reliance is necessary. Anglin v. 
Marr Canning Co., 152 Ark. 1, 237 S. W. 440 (1922). By talking the lan- 
guage of estoppel in such cases, courts are unnecessarily maintaining between 
the law of contracts and that of agency an hiatus originally caused by fictions 
of agency which, upon recognition, should be freely discarded. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — RIGHT OF TRUSTEE TO 
RECOVER ON Poticy INSURING AGAINST LIABILITY TO THIRD PERsoNns. —B 
carried automobile insurance with the defendant company whereby the insurer 
agreed to indemnify B against any “ liability for compensation for accidental 
injury ” to third parties. B injured C, who brought suit. Before judgment, B 
became bankrupt, the plaintiffs being appointed his trustees in bankruptcy. 
Under English law C could prove neither his tort claim nor his judgment ob- 
tained by default after bankruptcy. The plaintiffs brought this action on the 
policy to recover from the defendant the amount of C’s judgment against 
B. From a judgment for the plaintiffs, the defendant appealed. Held, that 
the rights of B under the policy had vested in the plaintiffs, and that liability 
had arisen against B when C was injured. Judgment affirmed. Hood’s Trus- 
tees v. Southern Union General Insurance Co., [1928] 1 Ch. 793. 

Under the English Bankruptcy Act an insurance policy of a bankrupt 
passes to the trustee as a chose in action. 4 & 5 Geo. V, c. 50, §§ 38, 167 
(1914); cf. Ex parte Ibbetson, 8 Ch. D. 519 (1878). Generally at common 
law the party to be indemnified is allowed to recover from his indemnifier 
only after payment to his creditor. Collinge v. Heywood, 9 A. & E. 633 
(1839); see Jn re Richardson, [1911] 2 K. B. 705, 709, 712. _ But in equity 
the party to be indemnified can recover in full from his indemnifier when the 
claim of the creditor arises, and whether or not payment is made to the 
latter does not concern the indemnifier. Lacey v. Hill, L. R. 18 Eq. 182 
(1874). Since the court found that “ liability ” within the meaning of the 
policy arose when C was injured, there was no need to resort to this equitable 
doctrine. The right of B against the defendant and the former’s liability to 
C were wholly independent, and the bankruptcy simply brought this fact into 
sharp relief. More commonly the party in C’s position has already won a 








572 HARVARD LAW REVIEW 


judgment and gets a pro rata share of the bankrupt’s assets, the general credi- 
tors securing a partial windfall. Jn re Harrington Motor Co., [1928] 1 Ch. 
105. But see Jn re Richardson, supra. The present case is a logical develop- 
ment of the same principle, C’s judgment having come too late to be proved 
and serving only to liquidate the liability of the defendant. The position of 
C is unfortunate but can be changed only by the legislature. 


Bitts AND Notes— DEFENSES: ALTERATION — LIABILITY OF NEGLIGENT 
MAKER OF ALTERED INSTRUMENT TO HoLpDER IN DvE Course. — The de- 
fendant made a negotiable note for $33 which the payee fraudulently raised 
to $233 and then negotiated to the plaintiff, a holder in due course. A statute 
provided that where a negotiable instrument had been materially altered, a 
holder in due course should recover according to the original tenor. ALA. 
Crv. Cope (1923) § 9144; NEGoTIABLE INSTRUMENTS Law § 124. The trial 
court directed a verdict for $233 for the plaintiff which the court of appeals 
reversed on the ground that whether or not the defendant negligently exe- 
cuted the note so as to facilitate the alteration was a question of fact for 
the jury. Both parties appealed. Held, that the statute changed the prior 
common law rule which allowed full recovery and that the plaintiff can re- 
cover $33 irrespective of the maker’s negligence. Case remanded. Laseter v. 
Hill, 118 So. 252 (Ala. 1928). 

Before the adoption of the Negotiable Instruments Law, some courts al- 
lowed the holder of a raised instrument which had been negligently made to 
recover the altered amount, while others restricted recovery to the original 
tenor or denied recovery entirely. Note (1918) 31 Harv. L. REv. 779, 781, 
n.13. Since § 124 of the act does not specifically refer to negligent execution, 
the state of the law remains in doubt. See Note (1925) 20 Inu. L. REv. 385, 
388. At common law estoppel was one basis for: allowing full recovery. 
Yocum v. Smith, 63 Ill. 321 (1872). But this ground seems erroneous since 
there has been no representation. Bank of Herington v. Wangerin, 65 Kan. 
423, 70 Pac. 330 (1902); Beven, Young v. Grote (1907) 23 L. Q. REV. 390. 
Liability according to the altered amount was also placed upon a tort theory. 
Humphrey v. Herrick, 72 Neb. 878, 101 N. W. 1016 (1904); Note (1918) 31 
Harv. L. Rev. 779. Yet a duty on the maker to prevent future alteration 
might cause hardship to those unaccustomed to the use of negotiable paper, or 
unable to make use of mechanical devices to prevent alteration. See Knox- 
ville Bank v. Clark, 51 Iowa 264, 273, 1 N. W. 401, 408 (1879); Britton, 
Negligence in the Law of Bills and Notes (1924) 24 Cot. L. Rev. 695, 711. 
It has also been said the proximate cause of the loss is the alteration by a 
criminal act of a third party and not the negligence of the maker. Green- 
field Sav. Bank v. Stowell, 123 Mass. 196 (1877); Merchants Bank v. Steam- 
boat Co., 102 Md. 573, 63 Atl. 108 (1906). But see Note (1918) 31 Harv. 
L. Rev. 779, 781. And if a tort liability were imposed, the purchase price of 
the instrument and not the present face value would be the caused loss. This 
would present serious difficulties of proof. Since the interpretation of § 124 
of the Negotiable Instruments Law employed by the court leads to uniform- 
ity in the rules governing alteration, it seems desirable. Savings Bank of 
Richmond v. Nat. Bank of Goldsboro, 3 F.(2d) 970 (C. C. A. 4th, 1925); 
Commercial Bank of Grayson v. Ardenand Frayley, 177 Ky. 520, 197 S. W. 
951 (1917). But see Note (1925) 23 Micu. L. Rev. 775, 777. 


BILts AND Notes — PAYMENT AND DISCHARGE — EFFECT OF AN ORAL No- 
VATION WITHOUT A SURRENDER OF THE INSTRUMENT. — P took notes from 
M in return for certain chattels. M resold the chattels to X whose own notes 
were orally accepted by P in full satisfaction of M’s original obligation. The 
original notes, however, were not surrendered as agreed, and P brought suit 
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upon them. A statute provided that “a renunciation must be in writing, un- 
less the instrument is delivered up to the person primarily liable thereon.” 
Wyo. Comp. Stat. ANN. (1920) § 4055; NEGOTIABLE INSTRUMENTS LAW 
§122. Another section provided, inter alia, that a negotiable instrument is 
discharged “ by any other act which will discharge a simple contract for the 
payment of money.” Wyo. Comp. Stat. ANN. (1920) § 4052; NEGOTIABLE 
INSTRUMENTS LAw § 119(4). From a judgment for the defendant, the plain- 
tiff appealed. Held, that the term “ renunciation ” imports only a gratuitous 
waiver of liability and does not prevent the discharge of the instrument by an 
oral “aente Judgment affirmed. Jones v. Wettlin, 271 Pac. 217 (Wyo. 
1928). 

The rule that a negotiable instrument may be discharged by a gratuitous 
relinquishment of rights is an anomalous doctrine which came into the Eng- 
lish law merchant from the French. Foster v. Dawber, 6 Ex. 839 (1851); 
cf. 2 Noucurer, Des Lettres DE CHANGE (4th ed. 1875) §§ 1043-52. 
This exception to the usual requirement of consideration was incorporated, 
under the name of “renunciation,” in §62 of the English Bills of Ex- 
change Act, with the added requirement that it be in writing. Section 122 of 
the Negotiable Instruments Law takes over the wording of the English act. 
The English law seems to have limited the operation of this section to a 
gratuitous waiver. Byes, Bitts (18th ed. 1923) 234; cf. Punamchand v. 
Temple, [1911] 2 K. B. 330. In the United States, however, “ renunciation ” 
has commonly been regarded as synonymous with “ release,” setting up a 
new statute of frauds governing the discharge of negotiable instruments. 2 
DANIEL, NEGOTIABLE INSTRUMENTS (6th ed. 1914) 1450. Accordingly, 
effect has been denied to an oral novation. Engle v. Brown, 202 Mo. App. 
345, 216 S. W. 541 (1919); Manly v. Beam, 190 N. C. 650, 130 S. E. 633 
(1925); Ginnet v. Greene, 87 Wash. 40, 151 Pac. 99 (1915). Similarly, an 
oral accord and satisfaction has been held not to discharge the instrument. 
Whitcomb v. Nat. Exch. Bank of Baltimore, 123 Md. 612, 91 Atl. 689 
(1914); Baldwin v. Daly, 41 Wash. 416, 83 Pac. 724 (1906). The instant 
case is one of several recent decisions restricting § 122 to a gratuitous relin- 
quishment of rights, and allowing §119(4) to govern agreements for dis- 
charge which are based on good consideration. McGlynn v. Granstrom, 
169 Minn. 164, 210 N. W. 892 (1926) (novation); Bradley Metcalf Co. 
v. McLaughlin, 87 Okla. 34, 208 Pac. 1032 (1922) (accord and satisfac- 
tion); Hall v. Wichita State Bank, 254 S. W. 1036 (Tex. Civ. App. 1923) 
(novation) ; Forrester Gin Co. v. Waxahachie Nat. Bank, 271 S. W. 290 (Tex. 
Civ. App. 1925) (accord and satisfaction). These decisions seem sound in 
policy as well as correct historically. Cf. Note (1925) 12 VA. L. REv. 414. 





CHATTEL MortcAacGESs — RECORDING AND Recistry—KicHtTs oF Mort- 
GAGEE AGAINST ONE PURCHASING FROM DEALER WitTHOUT AcTUAL NOTICE OF 
MortcacE. — The plaintiff was the holder of a recorded mortgage on four 
automobiles, owned by a dealer and, as the plaintiff knew, kept by him in a 
showroom for purposes of sale. The defendant bought one of the automobiles 
without actual notice of the mortgage. On the default of the dealer, the 
plaintiff brought a statutory action for the return of the car. From a judg- 
ment for the defendant, the plaintiff appealed. Held, that since the mortgage 
was recorded, the defendant took subject to it. Judgment reversed. White- 
hurst v. Garrett, 144 S. E. 835 (N. C. 1928). 

If the holder of a duly recorded mortgage consents to the sale of the mort- 
gaged property he relinquishes his lien. Partridge v. Minn. & Dak. Elevator 
Co., 75 Minn. 496, 78 N. W. 85 (1809); Rogers v. Whitney, 91 Vt. 79, 90 
Atl. 419 (1917). In most of the cases in which the purchaser of a mortgaged 
automobile from a dealer has been protected, such consent has been found by 
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implication from acquiescence in past sales. Nat. City Bank v. Adams, 30 Ga. 
App. 219, 117 S. E. 285 (1923); Luther v. Lee, 62 Mont. 174, 204 Pac. 365 
(1922); Martin v. Duncan Automobile Co., 252 Pac. 322 (Nev. 1927). The 
principal case raises the question whether, in the absence of consent to sell, 
permission to exhibit the mortgaged chattel in a showroom should estop the 
mortgagee. Merely entrusting possession of a chattel to a dealer will not 
prevent the owner’s recovering from a purchaser deceived by the possessor’s 
apparent ownership. Levi v. Booth, 58 Md. 305 (1882); Smith v. Clewes, 
114 N. Y. 190, 21 N. E. 160 (1889); see 1 WILLISTON, SALES (2d ed. 1924) 
§§ 312-15. On this ground, a mortgagee has been held not to be estopped. 
Utica Trust & Deposit Co. v. Decker, 244 N. Y. 340, 155 N. E. 665 (1927); 
Hardin v. State Bank of Seattle, 119 Wash. 169, 205 Pac. 382 (1922). But 
cf. Boice v. Finance & Guaranty Co., 127 Va. 563, 102 S. E. 591 (1920). But 
the basis for an estoppel is broader in the mortgagee’s case. He has entrusted 
possession to one who has not only apparent ownership but also the beneficial 
interest, intending that the public be invited to buy. It is argued that record- 
ing gives the purchaser notice that permission to sell is conditioned upon satis- 
fying the mortgage. Finance & Guar. Co. v. Defiance Truck Co., 145 Md. 94, 
125 Atl. 585 (1924). But purchasers of chattels from regular dealers cannot 
be expected to see to the release of possible incumbrances. See Boice v. 
Finance & Guaranty Co., supra, at 570, 102 S. E. at 593. Under current com- 
mercial practice, when dealers commonly have not absolute title, such a re- 
quirement would seriously embarrass trade. It is more reasonable that the 
mortgagee, who can anticipate the possible deception, should bear the risk. 
Cf. Gump Investment Co. v. Jackson, 142 Va. 190, 128 S. E. 506 (1925). 


Conspiracy — CRIMINAL LiaBIniTy — APPLICABILITY OF FEDERAL STAT- 
UTE TO CoNSPIRACY TO PERFORM Non-Criminat Acts.—A federal statute 
makes it criminal to “conspire either to commit any offense against the 
United States, or to defraud the United States.” 35 Stat. 1096 (1909), 18 
U. S. C. §88 (1926). The defendants were indicted under this statute for 
unlawful conspiracy to counterfeit a patented tire gauge. A .patent statute 
prohibited such counterfeiting, and made the counterfeiter liable to a penalty, 
recoverable in an action by an informer for the benefit of himself and 
the United States. 16 Stat. 203 (1870), 35 U. S. C. §50 (1926). No 
statute specifically made such counterfeiting a crime. The defendants de- 
murred to the indictment. Held, that the indictment charged “an offense 
against the United States,” within the meaning of the conspiracy statute. 
mo gg overruled. United States v. Winner, 28 F.(2d) 295 (N. D. IIL 
1928). 

An action by the state for a penalty is procedurally civil. Hepner v. United 
States, 213 U.S. 103 (1909) (verdict directed for government) ; United States 
v. Baltimore & Ohio Ry., 159 Fed. 33 (C. C. A. 6th, 1908) (appeal by gov- 
ernment). Yet the nature of the action is essentially criminal, for its purpose 
is punitive rather than remedial. Jowa v. Chi-ago, B. & Q. Ry., 37 Fed. 497 
(C. C. S. D. Iowa 1889); see United States v. Chouteau, 102 U. S. 603, 611 
(1880). And the same analysis applies to actions qui tam, since private per- 
sons were the prosecutors at common law. Hence it is arguable that an act 
punishable by penalty only, may be an “ offense ” within the conspiracy stat- 
ute as much as though it had been labelled a misdemeanor. United States v. 
Hutto, 256 U.S. 524 (1921); cf. United States v. Catrow, 7 F.(2d) 510 (S. D. 
N. Y. 1922); Taylor v. United States, 2 F.(2d) 444 (C. C. A. 7th, 1924). 
But the language of the recent decisions goes further. An unnecessary dictum 
suggested that the statute required only a combination to accomplish an “ un- 
lawful” purpose. See Pettibone v. United States, 148 U. S. 197, 203 (1892). 
And there soon followed the current interpretation of “any offense against 
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the United States ” as meaning any act prohibited by Congress in the interest 
of the public policy of the United States. See United States v. Hutto, supra, 
at 529; cf. Commonwealth v. Dyer, 243 Mass. 472, 485, 138 N. E. 296, 303 
(1922). Obviously this test is indefinite, and may cover a miscellany of 
torts. By making criminal a conspiracy to do an act which is not criminal, 
it assumes that the act of conspiring can be more harmful to society than the 
execution of the conspiracy. It sacrifices predicability in the criminal law. 
See Sayre, Criminal Conspiracy (1922) 35 Harv. L. REv. 393, 400, 412. 
Moreover, the antithesis between “to commit any offense” and “ or to de- 
fraud” is meaningless under this interpretation. Finally, in the principal 
case, the public interest in preventing the imitation of a tire gauge seems 


slight and rather secondary. 


CONSTITUTIONAL Law — LEGISLATIVE PoWERS: IMPAIRMENT OF THE OB- 
LIGATION OF CONTRACTS — CREDITORS’ RIGHTS IN PROCEEDS OF FOREIGN 
INSURANCE Poticy. — The plaintiff, administrator of the estate of X, a de- 
ceased insolvent, sued X’s widow who was the beneficiary of several insurance 
policies taken out by the decedent. The suit was brought under a statute pro- 
viding that the proceeds of any insurance purchased by premiums in excess of 
$500 per annum paid by the husband shall be primarily liable for his debts. 
N. Y. Domestic REtations Law (1909) §52. The policies in question had 
been taken out by X in foreign companies while he and the defendant had 
been resident in Ohio. They later moved to New York, and X there continued 
to make annual premium payments in excess of $500 until his death. From 
a judgment dismissing the complaint, the plaintiff appealed. Held, that the ad- 
ministrator has a right to follow the proceeds of the policies to the extent of 
insurance purchased by premiums in excess of $500 per annum after the 
time when X became a New York resident. Judgment reversed. United 
States Mortgage & Trust Co. v. Ruggles, 224 App. Div. 504, 231 N. Y. Supp. 
100 (1928). 

Although the Constitution prohibits any state from passing any law impair- 
ing the obligation of contracts, the provision is subject to a proper exercise of 
the police power. U.S. Const., Art. I, § 10; Manigault v. Springs, 199 U. S. 
473 (1905). But a state’s police power can have no extraterritorial effect. 
Allgeyer v. Louisiana, 165 U. S. 578 (1897); Aetna Ins. Co. v. Dunken, 
266 U. S. 389 (1924); Note (1928) 41 Harv. L. Rev. 390. In the instant 
case the contract of insurance was made in Ohio and the laws of that state 
governed the rights created by it. Central Bank of Washington v. Hume, 
128 U. S. 195 (1888); Equitable L. A. Soc. v. McRee, 75 Fla. 257, 78 So. 
22 (1918). By statute there the wife took free of all claims of creditors. Ou10 
Gen. Cope (Page, 1926) § 9394. And the majority of the court recognized 
that the New York law could not control any part of the proceeds resulting 
from payment of premiums in Ohio. But the general rule is that an insurance 
policy constitutes one entire contract for which the first premium is the con- 
sideration, and the other payments are merely conditions. New York Life 
Ins. Co. v. Statham, 93 U. S. 24 (1876); Cohen v. New York Mutual Co., 
50 N. Y. 610 (1872). The payment of premiums subsequent to the first one 
did not in any way increase the amount to which the beneficiary was entitled. 
Therefore, it seems difficult to say that any specific portion of the proceeds 
of these policies was purchased by the New York premiums. If, however, the 
insured was insolvent at the time he made any of the payments in New York, 
creditors might recover back the amount paid from the proceeds in the hands 
of the beneficiary on the theory of a fraudulent conveyance. Lanning v. 
Parker, 84 N. J. Eq. 420, 94 Atl. 64 (1915); Jn re Bear & Steinberg, 11 Nat. 
Bank Reg. Rep. 46 (1875); see Williston, Can an Insolvent Insure His Life 
for Wife’s Benefit? (1891) 25 Am. L. Rev. 185, 196. But in the absence of 
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a showing of insolvency, the constitutionality of the statute as applied in the 
principal case seems difficult to sustain. 


Contracts — DEFENSES: ImpossIBILITY — APPOINTMENT OF RECEIVER AS 
PREVENTING PERFORMANCE OF ExEcuTorY ConTRACTS. — The defendant cor- 
poration contracted to employ the claimant as its secretary for one year, 
beginning August, 1927. Before that date receivership proceedings were in- 
stituted against the corporation, it was enjoined from further carrying on its 
business, and a receiver was appointed to take over its assets. In March, 
1927, the claimant filed with the receiver a claim for damages for breach of 
contract. From a judgment affirming the disallowance of the claim by the 
receiver, the claimant appealed. Held, that by the appointment of the re- 
ceiver performance became impossible as result of an act of law, and the con- 
tract was discharged. Judgment affirmed. Wade v. Mutual Building & Loan 
Ass’n, 145 S. E. 18 (N. C. 1928). 

That the appointment of a receiver for an insolvent corporation excuses it 
from liability on its executory contracts has often been asserted. Malcomson 
v. Wappoo Mills, 88 Fed. 680 (D. S. C. 1898) ; Lenoir v. Linville Improv. Co., 
126 N. C. 922, 36 S. E. 185 (1900); Griffith v. Blackwater Boom & Lumber 
Co., 46 W. Va. 56, 33 S. E. 125 (1899). It has been most frequently applied, 
and sometimes confined, to contracts for personal services with the officers 
and agents of the corporation. Du Pont v. Standard Arms Co., 9 Del. Ch. 315, 
81 Atl. 1089 (1912); People v. Globe Mutual Life Ins. Co., 91 N. Y. 174 
(1883) (proceeding for dissolution); Law v. Waldron, 230 Pa. 458, 79 Atl. 
647 (1911). Treating receivership as analogous to the death of a natural per- 
son, some courts have evolved the doctrine that death of an employer ter- 
minates the contract. Du Pont v. Standard Arms Co., supra; Law v. 
Waldron, supra. But a receivership is not.equivalent to a dissolution. Spader 
v. Mural Decorating Co., 47 N. J. Eq. 18, 20 Atl. 378 (1890). If the contract 
has become impossible of performance, it is because the law has forbidden 
further action by the corporation, and not because the existence of one of the 
parties, on which performance is dependent, has ceased. If such intervention 
is an excuse here, it should be in every kind of contract. Yet financial in- 
capacity is clearly no excuse for non-performanee in other situations. Mc- 
Creery v. Green, 38 Mich. 172 (1878); Lewis v. Atlas Mutual Life Ins. Co., 
61 Mo. 534 (1876). And the corporation should not gain a defense because 
its continuing incapacity causes the intervention of the law. Peck v. South- 
western Lumber & Exporting Co., 131 La. Ann. 177, 59 So. 113 (1912); see 
3 Wiiuiston, Contracts (1920) $1960. A similar conclusion has been 
reached in the case of bankruptcy. Central Trust Co. v. Chicago Auditorium 
Co., 240 U. S. 581 (1916). A distinction is sometimes suggested between vol- 
untarily and involuntarily accepting the receivership. See Penn. Steel Co. v. 
N.Y. City Ry., 198 Fed. 721, 743 (C. C. A. 2d, 1912); McLean Sons Co. v. 
Butler & Co., 227 Fed. 325-26 (D. Mass. 1914). But objection to the ap- 
pointment is immaterial if such appointment is the natural result of the cor- 
poration’s conduct. Peck v. Southwestern Lumber & Exporting Co., supra; 
see In re Ross & Son, Inc., 10 Del. Ch. 434, 441, 95 Atl. 311, 314 (rors). 
Where, as in the instant case, the receivership results from the corporation’s 
own acts, a plaintiff who has been injured through his reliance on the contract 
should properly be compensated. 


Damaces — MEASURE OF DAMAGES: CONTRACTS — RECOVERY FOR MIs- 
DATING Britt oF Laptnc IN C. J. F. Contract.— The defendant made a 
C. I. F. contract to sell the plaintiff a quantity of sugar, to be shipped in Sep- 
tember. The plaintiff then contracted to resell this shipment to X at a 
slightly higher price. This sub-contract contained a provision making the 
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date on the bill of lading conclusive evidence of the date of shipment. The 
market price of sugar had fallen considerably below the contract price when 
bills of lading, dated September 30th, were presented to the plaintiff. He 
nevertheless paid the price and accepted the sugar. In fact, the sugar had 
not been shipped until early in October. X refused to accept the shipment, 
claiming it was late, and the plaintiff was forced to sell in the market at a 
loss. There was no material difference in the market value of sugar between 
the purported date of shipment and the date of the plaintiff’s sale to X. 
When the plaintiff learned of the mis-dating, he brought suit for damages. 
Held, that the proper measure of damages was the difference between the 
market value of the sugar and the price paid by the plaintiff, there being no 
duty on him to mitigate damages by a doubtful and expensive suit against X. 
Finlay & Co. v. Handel Maatschappij, [1928] 2 K. B. 604. 

Shipment within the required time, and tender of accurate bills of lading, 
are both conditions precedent and covenants ina C. /. F. contract. Bowes v. 
Shand, 2 App. Cas. 455 (1877); Suzuki & Co. v. Burgett & Newsam, to LI. 
L. Rep. 223 (1922). If a buyer pays, relying on a mis-dated bill of lading, 
he may reject the goods and recover his money. Suzuki & Co. v. Burgett & 
Newsam, supra. But once the goods have been resold, it is too late, by Eng- 
lish law, to rescind. Hardy v. Hillern & Fowler, [1923] 2 K. B. 490. The 
buyer is then relegated to an action of damages for breach of contract. Con- 
sidering the great commercial interest in the accuracy of shipping documents, 
and the necessary reliance of merchants on their trustworthiness, the tender 
of wrongly dated bills of lading is a most serious breach of contract. The 
general rule for fixing damages is that the plaintiff should be put in as good 
a position as he would have been had the defendant kept his contract. See 
Wertheim v. Chicoutimi Pulp Co., [1911] A. C. 301, 307; 3 WILLIsTon, Con- 
TRACTS (1920) § 1338. In the principal case, if the defendant had fulfilled 
his duty by tendering bills with the true date of shipment, it is clear that 
the plaintiff would have exercised his right to refuse the tender. Since the 
mis-dating deprived the plaintiff of this privilege, the court seems justified in 
giving him such damages as would put him in the position he would have 
occupied but for the defendant’s default. But cf. Taylor & Sons v. Bank of 
Athens, 128 L. T. 7095, 27 Com. Cas. 142 (1922). As for mitigation, the 
court properly recognized that the plaintiff could not be required to do more 
than a reasonable business man. See British Westinghouse Electric Co. v. 
Underground Electric Ry., [1912] A. C. 673, 689. 


ForEIGN CorRPORATIONS — ConpITIONS Upon RicHt To Do BusINEess — 
RicuTs oF ASSIGNEE OF NON-NEGOTIABLE CHOSE IN ACTION FROM CORPORA- 
TION WuicH Has FatLtep to Compty WiTH ConpITIONS oF ADMISSION. — 
A statute provides that if a foreign corporation doing business in the state 
fails to comply with certain requirements, it shall not be permitted to main- 
tain an action in the state courts on any contract, but that the validity of the 
contract shall not be affected. Mass. Gen. Laws (1921) c. 181, §§ 3, 5. The 
A company, a foreign corporation which had failed to comply with these 
requirements, assigned to the plaintiff a claim against the defendant for work 
done. Another statute provides that the assignee of a non-negotiable chose 
in action takes subject to all defenses good against the assignor. Mass. Gen. 
Laws (1921) c. 231, § 5. From a judgment for the plaintiff in an action on 
the claim, the defendant appealed. Held, that the defense against the foreign 
corporation was available against its assignee. Judgment reversed. Lewis v. 
Club Realty Co., 163 N. E. 172 (Mass. 1928). 

The assignment statute in the instant case embodies the common law rule. 
Boatmen’s Bank v. Fritzlen, 175 Fed. 183 (E. D. Kan. 1909); Levenbaum v. 
Hanover Trust Co., 253 Mass. 19, 148 N. E. 227 (1925); 1 Wittiston, Con- 
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TRACTS (1920) § 446. And the court’s application of it is in line with the 
decisions in the majority of states. Union Stockyards Nat. Bank v. Bolan, 14 
Idaho 87, 93 Pac. 508 (1908) ; Lowenmeyer v. Nat. Lumber Co., 71 Ind. App. 
458, 125 N. E. 67 (1919); Texas, etc. Ry. v. Davis, 93 Tex. 378, 54 S. W. 
381 (1900). But where the statute merely states that the corporation cannot 
sue on the contract, it could be argued that the disability is personal to the 
corporation, and an assignee in good faith for value should be allowed re- 
covery. Lindheim v. Sitt, 33 Misc. 62, 68 N. Y. Supp. 145 (1900); Standard 
Sewing Machine Co. v. New State Shirt, etc. Co., 42 Okla. 554, 141 Pac. 1111 
(1914) (fictitious name partnership statute); see Boggs v. Kelly Mfg. Co., 76 
Kan. 10, 11, 90 Pac. 765, 766 (1907); cf. Jefferson County Bank v. Townley, 
159 N. Y. 490, 54 N. E. 74 (1899); Note (1926) 45 A. L. R. 244. Moreover 
such contracts are not void even when their validity is not expressly pre- 
served by statute, for the corporation may be sued on them. Jn re Heffron 
Co., 216 Fed. 642 (N. D. N. Y. 1914); 8 THompson, Corporations (3d ed. 
1927) § 6667. And the corporation may recover if it complies with the stat- 
ute after it has started suit. Nat. Fertilizer Co. v. Fall River Bank, 196 
Mass. 458, 82 N. E. 671 (1907); Hastings Indust. Co. v. Moran, 143 Mich. 
679, 107 N. W. 706 (1906). But the assignee cannot make the corporation 
comply with the statute. It has been pointed out, therefore, that to deny him 
recovery is to place him in a worse position than his assignor. Wing Ho v. 
Baldwin, 70 Cal. 194, 11 Pac. 565 (1886). And to remit the assignee to his 
remedy over against the corporation subjects him to the vexation of two 
suits. Allowing the assignee to sue on the assignment would, it seems, have 
little tendency to nullify the statute, and would prevent injury to an innocent 
person. As an open question of policy, therefore, it would seem that the pre- 
ponderance of argument is in favor of recovery. But when, as in the prin- 
cipal case, freedom of decision has been somewhat circumscribed by statute, 
the court was doubtless justified in refusing to make an exception to the rule 
that defenses good against the assignor are good against the assignee. 


FRAUDULENT CONVEYANCES — RIGHTS OF CREDITORS— ACTION AT LAW 
AGAINST PURCHASER IN VIOLATION OF BuLK Sates Acr. — The plaintiff was 
a creditor of a store owner, who had sold his stock in trade to the defendant 
without complying with the Bulk Sales Act, which declares such a sale fraudu- 
lent and void as against the creditors of the seller. Mass. Gen. Laws (1921) 
c. 106, §1. He brought an action of contract to recover the debt from the 
defendant, who had disposed of the stock for an amount greater than the 
plaintiff’s claim. From a judgment dismissing the complaint, the plaintiff 
appealed. Held, that there is no right of action in contract. Judgment 
affirmed. Freeman v. Collaro, 163 N. E. 166 (Mass. 1928). 

Under similar statutes, a creditor is held to have the same remedies as are 
given against ordinary fraudulent conveyances, namely, a levy on the prop- 
erty as if it still belonged to his debtor, or a bill in equity to avoid the sale. 
Mills v. Sullivan, 222 Mass. 587, 111 N. E. 605 (1916) (attachment); Scheve 
v. Vanderkolk, 97 Neb. 204, 149 N. W. 401 (1914) (creditor’s bill) ; Dickin- 
son v. Harbison, 78 N. J. L. 97, 72 Atl. 941 (1909) (execution). The pur- 
chaser is regarded as trustee of the property for the benefit of the seller’s 
creditors. Ticonic Nat. Bank v. Fashion Waist Shop Co., 123 Me. 500, 124 
Atl. 308 (1924); Peters Branch Internat. Shoe Co. v. Gunn, 121 Miss. 679, 83 
So. 742 (1920); cf. N. Y. Personat Property Law (10917) § 44. If he dis- 
poses of it, he becomes personally liable, but only for the value of the goods 
originally transferred. Keller v. Fowler Bros., 148 Tenn. 571, 256 S. W. 879 
(1923). A creditor may garnish the proceeds in his hands. Watkins v. 
Angus, 241 Mich. 690, 217 N. W: 804 (1928); Ticonic Nat. Bank v. Fashion 
Waist Shop Co., supra. Contra: McGreenery v. Murphy, 76 N. H. 338, 82 
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Atl. 720 (1912). Or he may sue in equity to charge the fraudulent purchaser 
with the value of the property. Peters Branch Internat. Shoe Co. v. Gunn, 
supra; Douglas Fir Lumber Co. v. Star Lumber Co., 27 N. M. 403, 201 Pac. 
867 (1921), 41 A. L. R. 1474 (1926). Some jurisdictions require that he 
exhausi his legal remedies against the debtor before suing in equity. Muller 
v. Hubschman, 84 N. J. Eq. 30, 96 Atl. 189 (1914). Contra: Stratton v. 
Hernon, 154 Mass. 310, 28 N. E. 269 (1891) (fraudulent conveyance) ; 
Kline v. Sims, 114 So. 871 (Miss. 1927) semble. This practice follows that 
in ordinary fraudulent conveyances. See Kline v. Sims, supra, at 873. But 
there can be no direct action at law against the purchaser. In the absence of 
promise, express or implied, no action in contract will lie. Rothchild Bros. 
v. Trewella, 36 Wash. 679, 79 Pac. 480, 68 L. R. A. 281 (1905); cf. Graves v. 
Horton, 132 Ga. 786, 65 S. E. 112 (1909) (fraudulent conveyance). But see 
Allison & Hyde v. Williams, 142 Miss. 825, 831, 108 So. 142, 143 (1926). A 
general creditor has no property interest in the goods before he levies on them, 
and a remedy in tort is therefore generally denied. Rothchild Bros. v. Tre- 
wella, supra; cf: Braem v. Merchants’ Nat. Bank, 127 N. Y. 508,28 N. E. 5097 
(1891); Lamb v. Stone, 11 Pick. 527 (Mass. 1831); 2 Moore, FRAUDULENT 
CONVEYANCES (1908) 756. But cf. Kelsey v. Murphy, 26 Pa. 78 (1856). 
Since Massachusetts maintains the distinction between law and equity, it is 
obvious that the plaintiff selected the wrong action. 


FRAUDULENT CONVEYANCES — RIGHTS OF PARTIES TO THE CONVEYANCE — 
RIGHT TO DOWER AFTER CONVEYANCE RELEASING It HAs BEEN Set ASIDE. — 
A contracted to sell land to the defendant and then gratuitously conveyed it 
to X. The plaintiff, A’s wife, joined in the conveyance. The defendant 
brought suit to set aside the conveyance as being in fraud of creditors, and a 
decree granting specific performance of the contract and ordering X to 
reconvey the land to the defendant, was rendered. Bogard v. Barhan, 
56 Ore. 269, 108 Pac. 214 (1910). After A’s death, the plaintiff brought this 
action of ejectment claiming dower in the land. From a judgment for the 
plaintiff, the defendant appealed. Held, that a fraudulent conveyance is 
voidable only for the benefit of the grantor’s creditors, and that as between 
the original parties it remains valid. Judgment reversed. Barhan v. Bogard, 
270 Pac. 762 (Ore. 1928). 

The doctrine that a fraudulent conveyance cannot be avoided by the parties 
to it has been universally recognized. Byrd v. Hall, 196 Fed. 762 (C. C. A. 
8th, 1912); Sturges v. Portis Mining Co., 206 Fed. 534 (E. D. N. C. 1913); 
Schmidt v. Schmidt, 216 Mass. 572, 104 N. E. 474 (1914). But it does not 
follow that the rule ‘has any application in the principal case, where the con- 
veyance has been declared nugatory and the title to the property vested in 
the creditor. A majority of the cases have held that when a conveyance by a 
husband and wife is avoided by creditors as fraudulent, it is treated as never 
having existed, and the wife’s dower revests. In re Lingafelter, 181 Fed. 24 
(C. C. A. 6th, 1910); Jenkins v. Mollenhauer, 105 Misc. 15, 173 N. Y. Supp. 
870 (1918); 1 TirFANY, REAL Property (2d ed. 1920) 781; 1 ScRIBNER, 
Dower (1867) 610 et seg. Contra: Campbell v. Weber, 79 N. J. Eq. 510, 81 
Atl. 732 (1911), aff'd, 80 N. J. Eq. 553, 85 Atl. 225 (1912). It is true that the 
decree preceding the instant case had ordered the fraudulent grantee to convey 
directly to the creditor and not that the property revest in the grantor, there to 
be reached by him. But the court did not take this distinction as a basis for its 
decision. Nor should such a procedural difference produce a variance in 
result, since by either means the order destroyed the effect of the fraudulent 
conveyance. On this premise to hold that the creditors might treat the deed as 
void in transferring the husband’s estate, but as valid in effecting a release of 
the wife’s dower is inconsistent. 2 BIGELOW, Fraup (1890) 65 et seg. More- 
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over, because of the nature of the interest, a release of dower cannot be made 
except as an incident to a transfer of an estate or to a person holding an estate 
in the land. Fletcher v. Shepherd, 174 Ill. 262, 51 N. E. 212 (1898); 2 Scri- 
NER, DowER 288. The purposes of the doctrine allowing fraudulent convey- 
ances to be avoided by creditors are satisfied by the majority rule, and the 
protected parties ought not to be heard to complain as long as the situation 
as it existed prior to the fraud is restored. See (1917) 30 Harv. L. REv. 288; 
cf. (1927) 26 Micu. L. REv. 215. 


HusBAND AND WIFE — RIGHTS OF HUSBAND AGAINST WIFE — RIGHT TO AN 
ACCOUNTING OF WIFE’S MANAGEMENT OF JOINT FuNnps. — The plaintiff and 
the defendant, his wife, had a joint bank account in Pennsylvania. The plain- 
tiff turned his pay checks over to the defendant, who deposited them with her 
own separate earnings. After eighteen years of married life, the defendant 
withdrew the funds, went to Michigan, and invested the proceeds in real 
estate there. The plaintiff there brought a bill for an accounting of the 
money due him. From a decree allowing the bill, the plaintiff appealed. 
Held, that a bill for an accounting will not lie where the property is held by 
the entirety. Decree reversed. Kuntz v. Kuntz, 221 N. W. 285 (Mich. 
1928). 

It was suggested as an objection to granting relief that equity should not 
interfere with the marital confidence lest the home be destroyed. Cf. Plotkin 
v. Plotkin, 32 Del. 455, 460, 125 Atl. 455, 457 (1924). But if a suit for di- 
vorce be made a condition precedent to relief, it is difficult to see how the 
home is thereby preserved. Cf. (1925) 38 Harv. L. Rev. 383. It was also 
suggested that the practical difficulty of division was a bar. But despite this 
difficulty, jointly accumulated property has been divided even though no di- 
vorce was granted. See Jones v. Jones, 63 Okla. 208, 210, 164 Pac. 463, 465 
(1917). But cf. McCluskey v. Provident Inst. for Savings, 103 Mass. 300, 
306 (1869). An important objection, however, was the fact that in Pennsyl- 
vania a joint bank deposit in the name of husband and wife creates a tenancy 
by the entirety. Jn re Klenke’s Estate, 210 Pa. 572, 60 Atl. 166 (1905); 
Sloan’s Estate, 254 Pa. 346, 98 Atl. 966 (1016). Ina situation similar to the 
principal case, it has been decreed that property purchased with the proceeds 
is held by the entirety even though title is taken in the name of one spouse 
alone. Frost v. Frost, 200 Mo. 474, 98 S. W. 527 (1906). Such relief would 
not be effective, however, where the proceeds were not reinvested. There 
are two conceivable reasons why an estate by the entirety is not divisible: 
either the nature of the estate itself, or the marital unity of the tenants. This 
may be tested by ascertaining whether the tenancy continues to exist after a 
divorce. At common law, Michigan held that it did so continue. Appeal of 
Lewis, 85 Mich. 340, 48 N. W. 580 (1891); Alles v. Lyon, 216 Pa. 604, 66 
Atl. 81 (1907) accord. But by statute, divorce changes a tenancy by the en- 
tirety into a tenancy in common. Micu. Comp. Laws (Cahill, 1915) 
§§ 11437-38; Montgomery v. Montgomery, 221 Mich. 31, 190 N. W. 687 
(1922). This indicates that the legislature accepted the theory of marital 
unity as the basis of estates by the entirety. But where the parties are no 
longer living together, the marital unity is only a fiction. It would seem, 
therefore, that the legislature might well take the further step of permitting 
an accounting even before divorce. 


INITIATIVE AND REFERENDUM — APPLICABILITY TO GRANT OF TOLL BRIDGE 
FRANCHISE. — The petitioners applied under the initiative law for a writ of 
mandamus to be directed to the board of supervisors of Contra Costa County 
requiring them to pass as an ordinance or submit to a vote of the electors 
of said county a proposed ordinance granting a toll bridge franchise. CAL. 
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Const., Art. IV, §1; Cav. Por. Cope (Deering, 1923) $4058. The grant- 
ing of toll bridge franchises by county boards is regulated by statutes 
which provide that the board shall make precedent findings of fact, hear testi- 
mony and protests, provide for time and manner of construction, fix the rate 
of tolls, amount of penal bond, amount of license tax, and other detailed 
regulations. Cat. Pot. Cope (Deering, 1923) §§ 2843-58, 2870-81. Held, 
that the functions of the county board in granting franchises are so far ad- 
ministrative and judicial as to preclude the use of the initiative law for this 
purpose. Writ denied. Newsom v. Board of Supervisors of Contra Costa 
County, 270 Pac. 676 (Cal. 1928). 

The initiative and referendum are spoken of as “ direct legislation,” and 
characterized as “reservations by the people to themselves of legislative 
power.” See Car. Const., Art. IV, § 1; Dwyer v. City of Berkeley, 200 Cal. 
505, 513, 253 Pac. 932, 035 (1927). Hence their exercise is restricted to acts 
constituting an exercise of legislative power. Schroeder v. Zehrung, 108 
Neb. 573, 188 N. W. 237 (1922); see Hopping v. City of Richmond, 170 Cal. 
605, 611, 150 Pac. 977, 979 (1915); Chase v. Kalber, 28 Cal. App. 561, 566, 
153 Pac. 397, 399 (1915). The problem raised in the principal case has oc- 
curred mainly in connection with municipal government, where the courts 
have had difficulty in making satisfactory distinctions among legislative, judi- 
cial, and administrative functions. The decisions do not afford a basis for a 
safe generalization. Cf. Dooling v. City of Fitchburg, 242 Mass. 599, 136 
N. E. 616 (1922) (direction to an officer to sign a contract); Schroeder v. 
Zehrung, supra (collection of data on which to prepare ordinance); Hyde v. 
Wilde, 51 Cal. App. 82, 196 Pac. 118 (1921) (exercise of a discretion con- 
ferred by state statute); and cf. Oakman v. City of Eveleth, 163 Minn. 100, 
203 N. W. 514 (1925). The granting of a franchise is ordinarily a legislative . 
act. People v. Board of Sup’rs, etc., 122 Cal. 421, 55 Pac. 131 (1898). But 
there is authority that granting a toll bridge franchise under California 
statutes is an exercise of mixed administrative, legislative, and judicial 
powers. Waugh v. Chauncey, 13 Cal. 11 (1859). And the principal case 
seems correct on another ground, for the statute conferring the power to grant 
a toll bridge franchise requires the supervisors to take steps which, whether 
legislative or not, are impossible if the initiative is used. Cat. Por. Cope 
(Deering, 1923) §§ 2843-58, 2870-81; Southwestern, etc. Co. v. City of 
Dallas, 104 Tex. 114, 134 S. W. 321 (1911). The question here is one of 
construction: did the people intend that the initiative amendment should 
apply to this sort of legislation and thus overrule the inconsistent statutory 
provisions? Cf. Chase v. Kalber, supra. The tendency of courts seems to be 
toward a negative answer limiting the use of direct legislation. 


INSURANCE — INSURABLE INTEREST — RIGHT OF REMAINDERMAN TO SHARE 
IN THE PROCEEDS OF INSURANCE Pam For BY THE LIFE TENANT. — The 
defendant, a life tenant, insured the premises for $1,000, payable to him- 
self. The premises were destroyed and the defendant recovered $1,000 from 
the insurer. His interest as life tenant was $713. The plaintiff, the remain- 
derman, sued to recover a share of the proceeds. There was no agreement 
between the two parties that the defendant should insure. From a judgment 
for the plaintiff, the defendant appealed. Held, that in the absence of an 
agreement to insure, a remainderman cannot share in the proceeds of a life 
tenant’s policy although it covers the entire property. Judgment reversed. 
Underwood v. Fortune, 9 S. W.(2d) 845 (Mo. App. 1928). 

The remainderman can share if the life tenant has insured for the benefit 
of both, and in at least one case the insuring of the entire fee has been re- 
garded as evidence of such intent. Welsh v. London Assurance Corp., 151 
Pa. 607, 25 Atl. 142 (1892). Similarly, participation is allowed if there is a 
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duty on the life tenant to insure. Green v. Green, 50 S. C. 514, 27 S. E. 952 
(1897); see McClain, Jnsurance of Limited Interests Against Fire (1898) 11 
Harv. L. Rev. 512, 520. Whether the remainderman should share where 
there is neither intent nor duty should depend upon the function which the 
proceeds of a policy perform. Note (1923) 33 YALE L. J. 189. If they are 
an indemnity against loss, then, since the interests of both are separate and 
separately insurable, the remainderman should not share. Harrison v. 
Pepper, 166 Mass. 288, 44 N. E. 222 (1896); Bennett v. Featherstone, 110 
Tenn. 27, 71 S. W. 589 (1902); Thompson v. Gearhart, 137 Va. 427, 119 
S. E. 67 (1923). Nor should excess indemnification of the life tenant change 
the result, since the insurer alone is entitled to recover the excess payment. 
Thompson v. Gearhart, supra; Harrison v. Pepper, supra; cf. McClain, supra. 
But cf. Walsh v. London Assurance Corp., supra. If, however, the proceeds 
are regarded as a substitution for the property, then it would seem that the 
remainderman should share. But this assumption has apparently never been 
distinctly made on the facts of the principal case. But cf. Green v. Green, 
supra; see Note (1923) 33 YALE L. J. 189, 190. The theory of substitution 
has been applied where the property was insured by the owner in fee, and 
thereafter devised to a life tenant, with remainder over. Bennett v. Feather- 
stone, supra. It would seem that this case could be explained on the theory 
of an intent to benefit both parties. 


INTERNATIONAL LAW — LEGATIONS AND Diptomatic AGENTS — MopE oF 
EsTABLISHING RicHT To DipLtomatic Immunity. — The plaintiff in a suit 
for rent in arrears applied for leave to cross-examine a defendant who claimed 
diplomatic immunity as a member of the staff of the German Embassy. He 
proposed to show thereby that the defendant’s duties were entirely consular 
rather than diplomatic, and did not entitle him to immunity. On appeal from 
an order for cross-examination, the attorney general attended, at the request 
of the foreign office, and informed the court that the defendant had been 
recognized by the foreign office as consular secretary of the German Embassy, 
and that his name had been placed upon the diplomatic list issued by the 
foreign office. From an order affirming the order for cross-examination, the 
defendant appealed. Held, that the statement of the foreign office should 
have been accepted as conclusive of the defendant’s diplomatic status. Order 
reversed, and defendant declared entitled to immunity. Engelke v. Musmann, 
[1928] A. C. 433. 

A certificate from the secretary of state is generally held to be conclusive 
evidence of the diplomatic status of one who claims immunity. United States 
v. Liddle, Fed. Cas. No. 15,598 (C. C. D. Pa. 1808); Beyley c. Piedanna, 
in Strey, Receutt GENERAL DES Lots ET pes Arréts (1841) pt. II, 148 
(Tribunal Civil de Paris, 1840); Im re Suarez, [1918] 1 Ch. 176; Dickinson, 
The Unrecognized Government or State in English and American Law (1923) 
22 Micu. L. Rev. 29, 38; OzANAM, L’ImmunITE CIvILE pes AGENTS D1PLo- 
MATIQUES (1911) 108. This follows from the rule that courts will not ques- 
tion the decisions of the executive department on matters affecting inter- 
national relations. Finkelstein, Judicial Self-Limitation (1924) 37 Harv. L. 
Rev. 338, 347; cf. Lehigh Valley R. R. v. State of Russia, 21 F.(2d) 
396 (C. C. A. 2d, 1927); (1929) 42 Harv. L. Rev. 438. If the certificate 
leaves room for doubt, the court’s duty is to interpret its meaning. Cf. 
The Dora, [1919] P. 105; Fenton Textile Ass’n v. Krassin, 38 T. L. R. 259 
(1921). But the court certainly cannot cross-examine the claimant to im- 
munity in order to secure information. A diplomatic agent cannot be com- 
pelled to testify before any tribunal of the country to which he is accredited. 
4 Moore, INTERNATIONAL Law Dicest (1906) § 662; 1 Satow, D1PLomarIc 
Practice (2d ed. 1922) 1281; (1926) Leacue or Nations Document C.45, 
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M.22, at 8. Cross-examination would therefore violate the very immunity 
which it might serve to establish. Although it is the function of the execu- 
tive to determine the existence of the status of a foreign attaché, it is 
nevertheless the function of the court to determine the immunity to be given 
to that status. A consul does not enjoy diplomatic immunity. Viveash v. 
Becker, 3 M. & S. 284 (1814); Note (1922) 35 Harv. L. Rev. 752. But if he 
also performs diplomatic functions, he acquires diplomatic character and is 
exempt from local jurisdiction. Parkinson v. Potter, 16 Q. B. D. 152 (1885); 
Masset c. consul de France, 32 Clunet 736 (1905) (Tribunal de l’arrondis- 
sement de St. Petersburg, 1900) ; Respublica v. de Longchamps, 1 Dall. 111 
(Pa. 1784); VAN PRaac, JURIDICTION ET Droit INTERNATIONAL PUBLIQUE 
(1915) 245. The instant case seems to provide the first determination of the 
status of a member of a diplomatic staff who is charged with consular func- 
tions. It is believed that in extending him full diplomatic immunity, the 
court has adopted a policy which is politically advisable. 


Mortcaces — ASSUMPTION OF MortGAGE — EFFect oF DEFICIENCY JUDG- 
MENT AGAINST Mortcacor ALONE.—£, the mortgagee of certain realty, 
- brought an action to foreclose the mortgage, joining as defendants R, the 
mortgagor, and G, the grantee of the property, who had assumed the mort- 
gage. The mortgage was foreclosed, the land sold, and a deficiency judgment 
entered against R alone, the name of G being omitted through E’s inadver- 
tence. A statute provides that after judgment for the plaintiff in an action 
to foreclose a mortgage, no other action shall be commenced to recover any 
part of the mortgage debt without leave of court. N. Y. C. P. A. (1920) 
§ 1078. R moved to set aside the deficiency judgment. Held, that the judg- 
ment extinguished the obligation of G, the, principal debtor, and hence re- 
leased R, the surety, from all liability. Motion granted. Tousey v. Barber, 
132 Misc. 861, 231 N. Y. Supp. 133 (1928). 

It is generally held that the relation between grantee and mortgagor is that 
of principal and surety, and that a release of the former discharges the latter 
also. Codman v. Deland, 231 Mass. 344, 121 N. E. 14 (1918). This is true 
even after the mortgagee has obtained a judgment against the mortgagor. 
Wagoner v. Brady, 221 App. Div. 405, 223 N. Y. Supp. 99 (1927); ef. 
1 BRANDT, SURETYSHIP AND GUARANTY (3d ed. 1905) §167. In the prin- 
cipal case the judgment against the mortgagor alone, under the New York 
statute, in effect ended the grantee’s liability to the mortgagee. But the 
grantee still remains liable to the mortgagor who has a direct right to recover 
what he pays under the deficiency judgment. Comstock v. Drohan, 71 N. Y. 
9 (1877); 3 Jones, Mortcaces (8th ed. 1928) § 2212; see Hyde v. Miller, 
45 App. Div. 396, 400, 60 N. Y. Supp. 974, 977 (1899), aff'd, 168 N. Y. 590, 
60 N. E. 1113 (1901). Since the mortgagee can no longer sue the grantee, 
the mortgagor after the judgment has lost his usual right of subrogation, 
as surety, to the creditor’s former claim against the principal. But since the 
surety has a direct right against the principal this loss is immaterial. 1 Wit- 
LISTON, CoNTRACTS (1920) § 386. Although the judgment releases the grantee 
from liability to the mortgagee, it is difficult to understand how such release 
operates retroactively to invalidate the judgment. It might as well be said 
that payment by a surety releases the principal so that the surety can recover 
back what he paid. This case illustrates the necessity of tempering logical 
thinking with common sense. 


MortcAacEes — RicHts oF MortTcAGEE — ACQUISITION OF Tax TITLE TO 
MortGAGED Property BY Morrcacor. — R mortgaged certain premises to E. 
Thereafter taxes accrued on the premises, and forfeiture for the non-payment 
occurred. £ then foreclosed the mortgage, and bought in the property at the 
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foreclosure sale. The land was later sold for the unpaid taxes, the district 
purchasing at the tax sale. After the expiration of the period of redemption 
from the tax sale, R’s wife purchased the land from the district with her 
separate funds. R and his wife lived on the land continuously from the execu- 
tion of the mortgage. £ filed a bill to quiet title to the land in himself, 
and to cancel the deeds executed to R’s wife by the district. From a judg- 
ment for R, EZ appealed. Held, that the mortgagor or his wife cannot by pur- 
chase at a tax sale acquire a title opposed to that of the mortgagee, even 
though the sale is held after the foreclosure of the mortgage. Judgment 
reversed. Adams v. Sims, 9 S. W.(2d) 329 (Ark. 1928). 

In Arkansas, if the wife of an insolvent debtor purchases a tax title in her 
own name and with her separate funds, the transaction is treated as a pur- 
chase of the tax title by the debtor. Herrin v. Henry, 75 Ark. 273, 87 S. W. 
430 (1905). A mortgagor in possession is bound to pay taxes. Dayton v. 
Rice, 47 Iowa 429 (1877); Pines v. Novick, 168 App. Div. 155, 153 N. Y. 
Supp. 891 (1915); 2 Jones, Mortcaces (7th ed. 1915) § 680. Therefore he 
cannot, before foreclosure, acquire a tax title good against the mortgagee 
because he cannot base a title on a violation of a duty. Pines v. Novick, 
supra; 2 Jones, Mortcaces § 680; Note (1908) 16 L. R. A. (N.S.) 121; 
(1914) 52 id. 877. Such title is considered a payment of the taxes. Waring 
v. Nat. Sav. & Trust Co., 138 Md. 367, 114 Atl. 57 (1921); Allison v. 
Armstrong, 28 Minn. 276, 9 N. W. 806 (1881); 2 Jones, MortcacEs § 680. 
And the same is true if the mortgagor acquires the tax title after foreclosure 
and sale but before the mortgagee acquires his foreclosure deed. Dayton v. 
Rice, supra. The instant case extends this rule to a case where the mortgagor 
acquires the tax title after the foreclosure deed has been given. It is true 
that any claim of the mortgagee against the mortgagor for taxes paid expires 
with the mortgage debt. Vincent v. Moore, 51 Mich. 618, 17 N. W. 81 
(1883); Hill v. Townley, 45 Minn. 167, 47 N. W. 653 (1891); 2 JoNEs, 
Mortcaces § 714; 1 id. § 358; Note (1907) 10 L. R. A. (N.S.) 679. Contra: 
Fidelity Ins., etc. Co. v. Phoenix Building and Loan Ass’n, 17 Pa. Super. Ct. 
270 (1901); Childs v. Smith, 51 Wash. 457, 99 Pac. 304 (1909). Moreover, 
the mortgagor’s right to an accounting for rents and profits collected by a 
mortgagee in possession is extinguished with the mortgage. Wilcox v. 
Cheviott, 92 Me. 239, 42 Atl. 403 (1898); 2 Jones, Mortcaces § 1116. But 
nevertheless the instant case seems sound because, although the mortgagor- 
mortgagee relationship has been extinguished by the foreclosure, if the mort- 
gagor were allowed to keep the land, his title would still be based on a failure 
to perform his duty. Barnard v. Wilson, 74 Cal. 512, 16 Pac. 307 (1888); 
Magner v. Hibernia Ins. Co., 30 La. Ann. 1357 (1878). 


Quast ConTRACTS—QUANTUM OF RECOVERY— PATIENT’S FINANCIAL 
STANDING AS ELEMENT IN DETERMINATION OF REASONABLE VALUE OF 
PHysIcIAN’s SERvices. — The claimants performed a major surgical operation 
upon A as an out patient of the hospital. The claimants were then ignorant 
of the fact that A was very wealthy. They later presented a claim against A’s 
estate, and the court held that they were entitled to the reasonable value of 
their services. Matter of Agnew’s Will, 132 Misc. 466, 230 N. Y. Supp. 519 
(1928); see (1928) 42 Harv. L. Rev. 283. On the trial of the issue of reason- 
able value, it was shown that wealthier patients Were customarily charged 
more than poor patients. Held, that the patient’s financial condition may 
properly be considered in determining the reasonable value of a physician’s 
services. Matter of Agnew’s Estate, 132 Misc. 811, 231 N. Y. Supp. 4 
(1928). 

Authorities refusing to consider the patient’s financial condition in deter- 
mining the reasonable value of a physician’s services invoke the analogy of 
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the value of goods or ordinary labor. Morisett v. Wood, 123 Ala. 384, 26 So. 
307 (1899); Robinson v. Campbell, 47 lowa 625 (1878); Safin v. Thomas, 
8 Ohio C. C. 253 (1894). But where there is an implied contract to pay for 
the services, other courts recognize as part of the agreement of the parties a 
general practice to consider the patient’s wealth in determining the fee. 
Succession of Levitan, 143 La. 1025, 79 So. 829 (1918); Gibson v. Mackay, 
10 Ont. Week. Rep. 1081 (1907); see Lange v. Kearney, 51 Hun 640, 4 N. Y. 
Supp. 14, 15 (1889); (1919) 19 Cor. L. Rev. 76. It has been held that the 
reasoning of the latter group is inapplicable where there is no agreement but 
only a quasi-contract imposed by law. Cotnam v. Wisdom, 83 Ark. 601, 104 
S. W. 164 (1907). Even under this rule, the instant case seems correct in 
considering the patient’s financial ability. Schoenberg v. Rose, 145 N. Y. 
Supp. 831 (1914). Reasonable value is usually market value. 3 SUTHER- 
LAND, DAMAGES (4th ed. 1916) § 680. What this particular patient would be 
compelled to pay on the market under a prevailing custom must therefore de- 
termine to some extent the reasonable value of the services rendered him. The 
result may also be sustained on the ground of the beneficial social. policy of 
allowing physicians to regulate their fees with this consideration in mind. This 
policy has been so far extended as to permit poor patients to compel modera- 
tion of charges in accordance with their poverty. Gibson v. MacKay, supra. 
Under such a view, as a matter of right, physicians are entitled to recoup their 
losses from the rich. 


Quasi ConTRAcTs — RIGHTS ARISING FROM MISTAKE OF LAW — VALIDITY 
oF Trust ESTABLISHED UNDER MISTAKE OF Law. — The defendant insurance 
company, under an order made by the commissioner of insurance, deposited 
with that official certain capital assets in trust for the protection of policy 
holders. The company was ignorant of the fact that no statute required such - 
action. A temporary receiver was appointed for the company, and this action 
was brought by the plaintiff policy holders to recover unearned premiums from 
the fund in the hands of the commissioner. From a judgment for the plain- 
tiff, the defendant appealed. Held, that the trust was valid, and that the 
plaintiff could recover as a cestui que trust. Judgment affirmed. State ex rel. 
Gibson v. American Bonding and Casualty Co., 221 N. W. 585 (Iowa 1928). 

The general rule denies recovery for money paid under a mistake of law. 
United States v. Edmondston, 181 U. S. 500 (1900); Payne v. Witherbee 
Sherman Co., 200 N. Y. 572, 93 N. E. 954 (1911). And some cases have ap- 
plied this rule to trusts which have been established under a mistake of law. 
Kopp v. Gunther, 95 Cal. 63, 30 Pac. 301 (1892); Taylor v. Buttrick, 165 
Mass. 547, 43 N. E. 507 (1806). The general rule, however, has been modi- 
fied by decisions and statutes in numerous jurisdictions. Monroe Nat. Bank 
v. Catlin, 82 Conn. 227, 73 Atl. 3 (1909); McMurty v. Kentucky Central 
R. R., 84 Ky. 462,.1 S. W. 815 (1886); Cat. Crv. Cope (Deering, 1923) 
§ 1578. Other jurisdictions have shown their disapproval of the principle by 
making numerous exceptions to it, which are extremely confusing and not 
susceptible to any clear-cut classification. State v. Young, 134 Iowa 505, 
110 N. W. 292 (1907); Erie County v. Town of Tonawanda, 95 Misc. 663, 
159 N. Y. Supp. 714 (1916); Daniell v. Sinclair, 6 App. Cas. 181 (1881). 
Moreover the general rule has been strenuously attacked by textwriters, who 
favor assimilating it to the rules governing mistake of fact. 1 KEENER, Law 
or Quast Contracts (1893) 90-92; Woopwarp, Quast Contracts (1913) 
57-59; see 2 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) 1711-41. 
In view of this growing tendency to reject the rigidity of the mistake of law 
rule, it seems that the court in this case, being faced with an unusual situation, 
might well have refused to apply this objectionable doctrine. There had 
been no definite payment of money, the trust was created solely because of a 
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mistake as to legal obligations, and there is no evidence that the plaintiff had 
relied upon the trust, or that his rights would be unjustly prejudiced by refus- 
ing to allow recovery. 


RECEIVERS — ALLOWANCE AND PAYMENT oF CLAIMS — RECEIVERSHIP AS 
ToLtinc STATUTE oF Limitations. —A creditors’ bill was filed in the fed- 
eral court against the defendant company. As a consequence, the court ap- 
pointed a receiver to sell the defendant’s property and to distribute the 
proceeds among all its creditors. The plaintiff, a tax collector, presented cer- 
tain claims for taxes as preferred debts. A statute provided that municipal 
taxes should be a first lien on the property upon which they were levied, but 
that if a claim was not filed in the state court within three years after the 
taxes had been levied, the lien should be lost. Pa. Stat. (Supp. 1924) 
§ 15962b. The plaintiff had not filed such a claim and the three years had 
elapsed at the time of the claim, though not at the time the receiver was 
appointed. From a decree disallowing his claim, the plaintiff appealed. 
Held, that the rights of all parties were fixed when the property came into 
the custody of the court, and that thereafter it was not necessary to do any- 
thing to perfect them. Decree reversed. McCormick v. Puritan Coal 
Mining Co., 28 F.(2d) 331 (C. C. A. 3d, 1928). 

The principal case necessarily proceeds upon the theory that the provisions 
of the act were not mandatory, but that they might be treated as a special 
Statute of Limitations. Generally the mere appointment of a receiver to man- 
age the property of a debtor will not toll the Statute of Limitations in the 
debtor’s favor. People v. Magee, 41 Cal. App. 727, 183 Pac. 289 (19109); 
Cain v. Seaboard Airline Ry., 138 Ga. 96, 74 S. E. 764 (1912); see Woon, 
Lrutrations (4th ed. 1916) § 253f. But when a receiver is appointed to dis- 
tribute all the assets of an insolvent among all the creditors, a claim to a 
share in the distribution, existing at the time of the appointment, will not be 
barred by the subsequent elapsing of the statutory period. State ex rel. 
Godard v. State Bank, 84 Kan. 366, 114 Pac. 381 (1911); Kirkpatrick v. 
McElroy, 41 N. J. Eq. 530, 7 Atl. 647 (1886). Contra: Taylor v. Vossburg 
Mineral Springs Co., 128 La. 364, 54 So. 907 (1911). By regarding the prop- 
erty in the receiver’s hands as a trust fund for the benefit of creditors, the 
latter are brought within the rule that the Statute of Limitations does not run 
against the beneficiaries of a trust. Kirkpatrick v. McElroy, supra. More- 
over, a court of equity should not make a creditor go through the useless 
formality of suing a debtor, all of whose assets are in the custody of the 
court. For it is well settled that no attachment can be made, no execution 
can be levied, and no new lien secured upon property in the hands of a re- 
ceiver. Walling v. Miller, 108 N. Y. 173, 15 N. E. 65 (1888); Cowan v. Plate 
Glass Co., 184 Pa. 1, 38 Atl. 1075 (1898). Conversely, a judgment creditor 
who has a valid lien on property at the time the receiver is appointed need 
not thereafter revive the lien by scire facias. Ludowici Celadon Co. v. Potter 
Title & Trust Co., 273 Fed. 1009 (C. C. A. 3d, 1921). These considerations 
justify the decision in the principal case. 


RECEIVERS — MANAGEMENT AND DISPOSITION OF PROPERTY — RECEIVER 
Dentep Expenses INCURRED IN CONTESTING VALIDITY OF MortTcGAGE. — The 
plaintiff was appointed receiver of the X corporation on the application of 
one of its general creditors. The defendant held a mortgage for the sum of 
$100,000 on the property of the insolvent, and when informed of the re- 
ceiver’s appointment, it requested and was given leave to foreclose its mort- 
gage. In the subsequent foreclosure suit the receiver contested the validity 
of the mortgage, but foreclosure was decreed. After the sale of the property, 
the plaintiff filed this motion for an allowance of $26,236.93 as receivership 
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expenses. Of this sum $14,449.13 represented the cost, including attorneys’ 
fees, of contesting the mortgage. The defendant objected to an allowance 
of this part of the claim. From an order disallowing the item, the plaintiff 
appealed. Held, that since the expense in question was incurred in an effort 
to defeat the mortgagee’s lien and not to preserve the property, it cannot be 
allowed. Order affirmed. Hildreth v. Stockgrower’s Finance Corp., 271 Pac. 
25 (Ariz. 1928). 

As a general rule, property placed in the hands of a receiver is charged with 
the necessary expenses arising from the care and preservation of it, and this 
charge is given priority over preéxisting liens. Hewitt v. Great Western Beet 
Sugar Co., 20 Idaho 235, 118 Pac. 296 (1911); Knickerbocker v. McKindley 
Coal & Mining Co., 172 Ill. 535, 50 N. E. 330 (1898); Stacey v. McNicholas, 
76 Ore. 167, 148 Pac. 67 (1915). Counsel fees are usually permitted as part 
of the expense account. City Bank of Wheeling v. Bryan, 76 W. Va. 481, 86 
S. E. 8 (1915); Hicu, Recetvers (4th ed., 1910) 954. The doctrine allow- 
ing receivership expenses priority has been criticized as permitting an unjust 
impairment of the mortgage security and as being dangerous in its lack of 
a fixed limit. (1894) 7 Harv. L. Rev. 375; Note (1902) 16 Harv. L. Rev. 
53. But the need of effectively preserving the property value would seem to 
outweigh these objections. In order equitably to distribute the estate of the 
insolvent, the proportionate interests of the parties concerned must be 
settled; and it seems that expediency requires that this work be performed 
by the receiver on behalf of the estate and of those whose interests are in- 
volved. The fact that the receiver, in an honest attempt to determine the 
rights of all parties, enters into a course of action which occasions loss to the 
secured creditor should not prevent the application of the ordinary rule. 
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A PANORAMA OF THE WortLp’s LecaL Systems. By John Henry Wigmore. 
Saint Paul: West Publishing Co. 1928. Vol. I, pp. xxxii, 1-454; Vol. II, 
pp. xvi, 455-868; Vol. III, pp. xvi, 869-1208. 


These remarkable volumes take their rise from a pedagogical theory that 
history needs vivifying by means of pictures. Within limits this thesis would 
be accepted fairly generally. Historians are unanimous as to the value of 
such a work as Fehr’s Das Recht im Bilde, or the illustrated edition of 
Green’s History, for all these pictures are contemporary, and therefore 
historical documents. But Dean Wigmore does not discriminate among his 
pictures. He confesses that while some of his portraits are “ veritable,” 
others are only “ideal,” the latter term being a euphemism for imaginary, 
unauthentic, and unhistorical. The distinction is vital. No one could deny 
after examining the fascinating portrait of Demosthenes here reproduced, 
that the cleverness and ironic bitterness displayed in those features are a 
true and contemporary picture of at least one aspect of Greek law; but does 
Dean Wigmore really mean to imply that a similar revelation on Celtic law 
is to be derived from the whiskey-distiller’s poster of a Highlander, which 
he also reproduces in all the gorgeous colors of a London billboard? 

Owing to the number of the illustrations the text is relatively short. The 
history of the sixteen systems here described is necessarily sketchy, but the 
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examples of cases and documents are in many instances of great interest; 
they are too frequently left without comment, however. The translations, 
also, are frequently made from prior translations into French or German, 
and hence are several times removed from the original. This becomes 
somewhat disquieting when the technical terms of modern law appear in the 
English version. At the end of the chapters select bibliographies appear, 
and these, as far as we can judge; are very well chosen; they constitute one 
of the major merits of the work. 

The section relating to England and the common law is one of the shortest 
of all, it would seem. There is little to criticise in it (apart from this extreme 
brevity), save the dating of Coke, Bacon, and Selden in the eighteenth 
century,' and the ascription of a knighthood to Selden.” 

The Epilogue rightly observes that an intelligent reader will be asking a 
number of questions at the end of his course, and it is truly disappointing 
to find that the author suggests no answers — for the definitions of nomology, 
nomoscopy, nomothetics and nomogenetics only concern method, and do not 
touch the substance of the book. The high place in history here assigned 
to the legal profession, moreover, may be flattering to some members of it, 
but will hardly be regarded by historians as more than a very partial clue 
to the plan of legal history. 

In fact, on laying down these three heavy volumes with their hundreds of 
pictures of manuscripts, inscriptions, courthouses, advocates, trial scenes, 
and the rest, we have the impression of leaving an immense museum of legal 
antiquities through which a learned and pleasant guide has conducted us. 
It has been fascinating, in a way, and we confess to an afternoon well spent; 
but at the same time, if we had seen fewer curiosities and had been given more 
freely of Dean Wigmore’s learning in just two or three of these chapters, 
perhaps we might grasp more clearly his conception of legal history. As it is, 
Dean Wigmore does himself much less than justice, for besides being sketchy 
and superficial, he can also at times be thorough and illuminating, and it is 
the latter mood which produces the deeper and more lasting impression. 
Hence there is throughout the book an uneasy dualism in treatment which is 
typified by the choice of the two books which he recommends to us first for 
further reading — Sir Henry Maine’s Ancient Law, and Mr. Zane’s Story of 
the Law. 

THEODORE F. T, PLUCKNETT. 


Harvard Law School. 












Cases ON Equity. Edited by Edgar Noble Durfee. 
Merrill Co. 1928. pp. xxviii, 830. 


Indianapolis: Bobbs- 


The proper treatment of Equity in a law school curriculum is always a 
perplexing yet fascinating subject. Analytically, Equity is a combination of 
procedural rules with substantive doctrines, and these doctrines, as Maitland 
pointed out, are only appendices to various portions of the common law. 
Consequently, it would be logical to abandon Equity as a separate subject, 
and apportion it among other courses. Specific performance would go to 
Contracts, injunctions against torts to Torts, and trusts to Property along with 
equitable servitudes, while the residuum of procedural material would be rele- 
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gated to Procedure, including not only decisions on equity pleading and prac- 
tice but also those on special remedies like interpleader and on equitable 
jurisdiction and the relation of Chancery to the common law courts. Such 
a re-arrangement has also a functional justification. A lawyer consulted about 
the rights of a purchaser under a land contract has to advise his client about 
the whole range of remedies, legal and equitable. In considering whether he 
shall recommend a suit for damages or for specific performance, it will be 
helpful if those topics are not mentally isolated in watertight compartments 
but are present to him as a whole with their comparative advantages and 
disadvantages. Some such redistribution of Equity is already in process at 
Yale and Columbia. 

On the cther hand, the growth of equitable doctrines in a single English 
court, with only two or three judges at the same time, whose long service 
and vigorous personalities shaped the whole subject, brought about a strong 
unity of spirit and characteristics. A single Chancellor, turning from a tort 
case to specific performance and then to a trust, naturally applied the same 
principles to them all without regard to the analytical divisions, which indeed 
were not much considered until the nineteenth century. The resulting 
product, Equity, was as skillfully blended as Thackeray’s bouiliabaisse. The 
diversified elements can be named, but it is rather late to isolate them. The 
flavor of any portion arises from the presence of the rest. Under the present 
segregation of Equity, the student comes to a particular equitable problem 
after experience in other equity cases, much like a judge who decides equi- 
table problems. 

In short, there is no single perfect method of treating Equity in the curricu- 
lum. It is just a question of comparative advantages and disadvantages. 
Whether it be preserved as a unit or split up, there will remain formal gaps 
which the student will have to bridge with as much help as the instructor can 
conveniently give. Time alone can show which interconnections are more 
vital, which bridgings of gaps more difficult and more likely to be avoided. 
Meanwhile, experiments are to be welcomed. This teaching problem will not 
be solved by logic alone. The teaching of law, like law itself, depends also 
on experience. Hence it is significant that during the time when the unified 
treatment of Equity has been most questioned, experienced teachers have 
brought out new casebooks emphasizing the unified aspects of the subject 
far more than the older books of Dean Ames. In his first volume Ames de- 
voted only the first thirty-five pages to general equitable principles. After 
this he separated torts from contracts and put each specific tort into a section 
by itself. Contrast Professor Cook, who gives his whole first volume, seven 
hundred and ninety-eight pages, to general equitable principles, although the 
latter half is mostly limited to tort cases; and the present book by Professor 
Durfee, which has an opening chapter of two hundred and twenty-four pages 
on General View of Equity. Although the major portion of Durfee’s first 
chapter is procedurally subdivided, much of the subject matter parallels 
Ames’s first chapter on a far larger scale. Neither Cook’s book nor Durfee’s 
unites this material with common law procedure, or otherwise breaks up 
Equity, except for Cook’s infusion of quasi-contracts into rescission and re- 
formation. Both of these writers, like the reviewer, consider different torts 
together to bring out general principles, instead of isolating them like Ames. 
Thus the trend of recent casebooks is quite opposed to the elimination of 
Equity. We look forward with interest to the publication of material by 
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teachers who are distributing the subject in other courses, so that we may 
have a practical basis for comparison of the new and old methods. 

Professor Durfee covers all of Equity, except relief for mistake and the 
problems customarily allotted to Trusts and other separate courses, in one 
volume. This is divided into three parts. 

Part I, already mentioned, comprises an introductory chapter on History 
of Equity, with significant cases and extracts from text writers; and a long 
chapter, “ Equity Jurisdiction, Pleading, and Practice.” Professor Durfee 
recommends that the real work of the course begin with Part II, and that 
this preceding material be partly assigned for classroom discussion as seems 
convenient and partly used for collateral reading. This plan of beginning the 
study of Equity with specific performance, and then going back to the 
comparatively difficult problems of jurisdiction after the students have ac- 
quired some familiarity with the way equity courts act in simple situations, 
has been tried with some success by the reviewer. Even second year law . 
students find Ames’s opening chapter pretty rough going at the start of the 
course. Here again the best logical order may not be the best pedagogical 
order. 

There is much attractiveness in a casebook so planned that one can begin 
at the beginning and go right through to the end. The difficulties of many 
of the cases in Professor Durfee’s Part I and the wealth of material collected 
make this method impossible, but on the other hand there are admirable 
chances for the use of his selective plan. The sections take up successive 
phases of an equity suit: Parties, Pleading and Proof, Reference and Jury 
Trial, Decrees and Orders, Final Process, Effect of Decrees Apart from 
Process. Teachers of Equity will find many troublesome questions, which 
are often omitted from casebooks, illustrated here by good decisions and 
discussed in footnotes whose brevity bears no proportion to the labor neces- 
sary for their compilation. 

Part II, Equitable Remedies, begins with a long chapter on specific per- 
formance, which is made easier than in Ames’s book by the removal of the 
material on vendor and purchaser to Part III. The section-headings are: 
Adequacy of the Remedy at Law; Practicability of the Remedy in Equity 
(dealing with continuous perforni.ince and affirmative personal service) ; Con- 
sideration, Hardship, Misrepresentation, Concealment, Mistake, and Laches; 
Plaintiff's Performance, Mutuality; Partial Specific Performance; Statute of 
Frauds. The postponement of the equitable conversion cases has some ad- 
vantages. The reviewer has often wondered whether the difficulty of under- 
standing them was greater than their importance in practice. Fraud is prob- 
ably more frequent than quarrels between heirs and executors. Equitable 
servitudes are apparently omitted altogether, perhaps consigned to a course 
on Real Property. Yet cases like Nisbet & Pott’s Contract and London 
County Council v. Allen? have an important bearing on the nature of equi- 
table interests. The appearance of Lumley v. Wagner ® close to Riesz’s Ap- 
peal * under “ Partial Specific Performance ” is rather startling, especially as 
it is widely separated from the topic of affirmative personal service. 

The chapter on Torts takes up Establishment of the Right; Adequacy of 
Other Remedies, Balance of Convenience; Limitations upon the Jurisdiction 
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or its Exercise (personality, defamation, political interests, the Clayton Act, 
Truax v. Corrigan’). The effect of delay is not considered, perhaps because 
it appears under Contracts, and there is nothing on “clean hands ” although 
Edwards v. Allouez Mining Co.® was inserted in the earlier historical chapter. 
Injunctions against Public Nuisance and Crime occupy a separate chapter, as 
seems fitting in view of their peculiar nature and rapidly growing importance. 

The fourth chapter of Part II comprises Bills of ‘Peace and Related Cases, 
the fifth Bills Quia Timet and Related Cases. This latter includes quieting 
title and removing cloud on title, interpleader (briefly treated “ because it 
presents difficulties quite out of proportion to its importance”), and testing 
the constitutionality of statutes by injunction—a topic which has acquired 
great consequence since Ames’s book. The older remedies are naturally 
treated with less fullness than by Ames, but recent questions are covered by 
excellent cases like Chicago Auditorium Ass’n v. Willing™ and Milton Dairy 
Co. v. Great Northern Ry.® 

Part III, on Vendor and Purchaser, has five chapters: Transfers of the 
Respective Interests; Possession, Waste, Taxes, Interest, Rents and Profits; 
Risk of Loss; Vendor’s Title; Plaintiff's Delay, Forfeiture, Foreclosure. It is 
to be hoped that the position of these topics at the end of the book does not 
mean that they are not reached in the classroom, for they are of considerable 
practical importance. The cases seem well adapted to contemporary prob- 
lems, although Young v. Guy ® is missing, which the reviewer has found one 
of the best cases in Ames’s book. 

On questions of arrangement no two law teachers will agree. On the excel- 
lence of Professor Durfee’s cases and footnotes there can be only one 
opinion. Recent American cases are frequently used to keep the student 
faced with present problems, yet leading older cases in England or this coun- 
try are not unwisely neglected. The footnotes aim at giving numerous 
points rather than numerous cases. Annotated reports are cited, but not law 
review notes for the most part. This omission is to be regretted, especially 
as the editor himself has contributed some of the best. One would like to see 
a reference to his note on remedies *° under New Causes of Action 74 and to 
those on nebulous injunctions,!? in connection with the cases on nebulous in- 
junctions.12 But the wise law teacher will find his way to these notes of 
Professor Durfee’s without such citations. ‘ Good wine needs no bush.” 


ZECHARIAH CHAFEE, JR. 


Harvard Law School. 





THE MAKING OF THE CONSTITUTION. By Charles Warren. Boston: Little, 
Brown, and Company. 1928. pp. xii, 832. 
There are thousands of persons, it seems, to whom the story of the forma- 
tion and ratification of the Constitution of the United States is as interesting 
as a problem novel. The problems in the constitutional story are indeed 





5 257 U.S. 312 (1921). 10 Note (1924) 22 Micu. L. Rev. 834. 
6 38 Mich. 46 (1878). 11 roon. 

7 20 F.(2d) 837 (C. C. A. 7th, 1927). 12 Note (1920) 19 Micu. L. Rev. 83; 
8 124 Minn. 239, 144 N. W. 764 (1914). Note (1925) 23 id. 53. 

9 87 N. Y. 457 (1882). 13 120 et seq. 
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numerous. What were the difficulties under the Articles of Confederation? 
How did it happen that so long ago as 1787 a small body of fifty-five dele- 
gates from widely separated and habitually discordant units of an infant na- 
tion succeeded in framing a successful plan for creating a union and simul- 
taneously perpetuating the units? Behind the closed doors of the Federal 
Constitutional Convention what were the steps of compromise on commerce 
and slavery and the relative representation of large and small states in the 
two houses of Congress? Who were the important figures? 

Problems aplenty, to be sure; and room for differences of opinion. Hence 
anyone acquainted with such topics will welcome this volume which treats 
those questions, and others also, in a method that well deserves to be termed 
novel. 

Not that the answers are revolutionary. No; in perfectly orthodox fashion 
the author answers that under the Articles of Confederation the absence of 
power to enforce requisitions and to regulate commerce brought to pass a 
weak central government and a fear of disunion and even of monarchy; that 
hence the chief statesmen of the time agreed almost unanimously upon the 
necessity for amendments; that the desirable amendments were so numerous 
as to cause the ultimate Federal Constitutional Convention to frame a com- 
plete instrument, perpetuating but restricting the states, creating a national 
government with great powers to be exercised without state aid, and dividing 
the national government into the three departments prescribed by the politi- 
cal science of the time; that the fifty-five delegates taking part in the Federal 
Constitutional Convention included many men of wide education and many 
of long legislative experience; that their motives were unselfish and patriotic; 
that the closed doors facilitated compromises and changes of view; that “ten 
men stand out as chiefly responsible for the form which the Constitution 
finally took— Madison, Randolph, Franklin, Wilson, Gouverneur Morris, 
King, Rutledge, Charles Pinckney, Ellsworth, and Sherman.” + 

Clearly those are not revolutionary views. Nevertheless, as has already 
been said, the volume pursues a novel method. The author has set for him- 
self the task of enabling the reader to catch the spirit of 1787. To that end 
he has presented, to an extent so large as to render his method a novelty not 
merely in degree but in kind, a vast number of extracts from contemporary 
private letters, diaries, newspapers, pamphlets, and other material. Thus 
the reader has at hand ample facilities for forming opinions of his own. 

The volume is divided into three parts: “ Before the Convention,” “ During 
the Convention,” and “ After the Convention.” ‘The part entitled “ Before 
the Convention ” presents, largely in extracts from private letters, the reasons 
for dissatisfaction and apprehension under the Articles of Confederation, 
particularly emphasizing fears of disunion; and it describes the delegates to 
the Federal Constitutional Convention, and also explains the influence of the 
newspapers. 

The part entitled “ During the Convention,” covering about three-fourths 
of the volume, describes the meetings day by day, giving in brief the discus- 
sions and votes, on the basis of Madison’s Notes and similar authorities; and 
it pursues also the interesting and almost exciting course of presenting, just 
after the daily proceedings, extracts from private letters and from news- 
papers of that very day. The attempt is to show vividly the thoughts of the 
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delegates and also the influences more or less directly brought to bear upon 
them. 

The part entitled “ After the Convention” is the briefest. The author 
expressly says that the proceedings in the state conventions have been ade- 
quately discussed by other persons, and that hence he does not attempt to go 
over the whole ground.” He does, however, explain with thoroughness the 
attitude of those who opposed the Constitution in the Federal Constitutional 
Convention or in the state conventions or elsewhere. Those critics, as the 
author points out, had sound reasons and patriotic fears, and — though un- 
able to suggest any alternative remedy for recognized evils under the Articles 
of Confederation, and hence without sufficient grounds for rejecting the Con- 
stitution — were useful in promoting thoroughness of discussion. On the 
author’s list of conscientious and able members of that opposition are found 
names remembered even today: Patrick Henry, George Mason, James Mon- 
roe, Richard Henry Lee, Luther Martin, Samuel Chase, Elbridge Gerry, 
Samuel Adams, Nathan Dane.*® 

The author explains in his preface that the volume “ is intended for the stu. 
dent, the layman, and the lawyer.” It may properly be added that the vol- 
ume is valuable both for beginners and for persons accustomed to use the 
books printed heretofore. The author says more than once* that, in the 
absence of a special citation, the letters from which he quotes are found in 
the collected works of the writers, or among the documents appended to 
Bancroft’s History of the Constitution of the United States,> The Docu- 
mentary History of the Constitution of the United States, and Farrand’s 
Records of the Federal Convention of 1787.7 Many of the quotations, how-: 
ever, are inaccessible even in large libraries. Besides, it is a great con- 
venience to have extracts on the same topic printed in juxtaposition. In- 
deed, the more comprehensive the reader’s present library facilities may be, 
the more useful will he find this new volume. 

EUGENE WAMBAUGH. 


Harvard Law School. 





SELECTED CASES AND OTHER AUTHORITIES ON INDUSTRIAL LAw. By E. F. 
Albertsworth. Chicago: Northwestern University Press. 1928. pp. 
Xxx, 782. 


Recent years have witnessed the production of a growing number of law 
school casebooks and courses that take their titles as well as their unifying 
thread from business concepts instead of from legal concepts. This tendency 
has been dignified by the imposing title of “ functional approach.” The idea 
seems to have reached the law school by way of the business school. There, 
of course, it is obviously reasonable to make a unit of such themes as credit 
or organization rather than trusteeship or mortgages, two legal subjects 
which happen to cut across both of the business fields mentioned. Schools 
of business are interested normally in seeking out the law applicable to a 
given set of conditions rather than in seeking situations in which a given 
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legal principle can be applied. The philosophy leading to a similar cutting 
across of traditional lines in a law school is not quite so clear. When a case- 
book for law students bears such a title as Credit Law, Banking Law, the 
Law of Associations, Labor Law, or, as in the instant case, Industrial Law, 
the underlying principle may be anything from convenience or perversity 
to a studied purpose of a whole faculty to “examine the legal structure 
of society in the light of its present day moral, economic, and business 
structure, and to ascertain where the path of progress begins and in what 
direction it will lead.” + 

In the book before us the objectives are not clarified but rather obscured 
by the multiplicity of introductions. Dean Wigmore dashes off one in which 
he suggests that the book is intended to enable the mature student to make 
‘a comparative survey of the legal rules subsumed in the same group of 
economic facts.” The compiler himself has a much more ambitious pro- 
gram in view. “ The present era,” he begins ponderously, “is essentially one 
of industrialism. ... Attention on the part of the legal order to those 
legal phenomena that are symptomatic of industrialism, that are concomi- 
tants or by-products of it, is imperative.” There is a further introduction 
by Professor Lambert of the University of Lyons, who exclaims dramati- 
cally: “I shall never deny that the ensemble of legal phenomena which are 
the results or by-products of Industrialism form a unified field of study.” 
And he ends up gloriously, though somewhat cryptically, with a vision of such 
books as this “accelerating the infiltration of the spirit and the method 
of this ‘equitable law’ in the general theory of contracts and obligations 
and in the ensemble of commercial law!” Professor Holdsworth, on the 
other hand, writes a very sober introduction that leads up to the platitude 
that “the time has come to take stock of the problems which have been 
raised and the conclusions which have been reached” in the adjustment 
of law to new industrial conditions and activities. Parenthetically, the 
reviewer wonders what a historian of economic theory would say about 
the legal historian’s unqualified declaration that the theory of laissez faire 
was “a mistaken idea” and “that the statesmen and lawyers of the past 
were right when they set out to regulate in detail industrial conditions and 
industrial relations.” Finally, or almost finally, the Prologue by President 
Scott informs us that “ Environment is infinitely complex,” and undertakes 
to prove that it is against all contenders by calling in the aid of statistics. 
This view might lead us to expect to see among the by-products of industrial- 
ism studied, such social phenomena as congestion, slums, extremes of wealth 
and poverty thrown together, unemployment, and the growth of cities. In- 
deed, President Scott talks about the double standard of morality, polygamy, 
slavery, prohibition, vocational education, political corruption, and “ the 
number of horses, including mules, asses, and oxen.” But he evidently fails 
to convince the compiler, who will have none of these. If we may be par- 
doned for rushing past a short struggle with Jhering and a longer, free-for-all 
historical survey of legislation, we shall go right to Chapter I of Book I 
of Part I and relieve the suspense caused by all these introductions and say 
that when the compiler gets down to business he is concerned only with the 
rights and duties of the manufacturer (or employer or producer) in three 
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BOOK REVIEWS 595 


of his relations: (a) with labor, (b) with competitors, and (c) with the 
state. : 

One can readily understand the obvious omission of the relation of the 
manufacturer to his customers from this plan. That relation is nowadays 
thought of as “commerce” rather than “industry.” But a more detailed 
study of the outline reveals more striking omissions: there is no place for 
the contract of employment, none for the financing of industry, none for 
industrial accounting in relation to taxation and dividends, none for schemes 
for the sharing of profits, control, or ownership with employees, none for 
patent rights or industrial secrets, none for the legal devices for the internal 
organization of industria], units, and none for vertical integration or other 
legitimate interrelation of units. These omitted topics might reasonably 
seem to some to embody the very essence of industrial law. So great is the 
range of possible differences of opinion. But the inclusions are even more 
remarkable than the exclusions. To take an example almost at random: 
What is there that can be called industrial about the very interesting and 
important Tyson case?? Surely the ticket scalper would be surprised to 
find himself classed as an industrialist —so would the playwright, the mana- 
ger, the actors, and even the stage hands. How, it is fair to ask, did such a 
case get into a collection of cases on Industrial Law? The answer is that the 
compiler ran off at a tangent somewhere near the middle of the book. In 
Part II on the “ Relations between Producer and Producer ” he really forgets 
about producers as such and becomes concerned about relations between 
dealer and dealer. In spite of the indication of the general heading to the 
contrary, this part of the book is concerned with marketing practice rather. 
than production, with commerce rather than industry. He returns to his 
theme in Part II, but departs again in the last book where he discusses among 
other things prices, trade restraints, and agencies of distribution under the 
head, “ Relation between Industry and the State.” 

The simple truth is that the word “Industry” has many meanings in 
modern English; that the plural “ Industries ” has still different meanings; 
that the adjective “ Industrial” has a distinct flavor all its own and that 
the abstract noun “ Industrialism ” takes us into a different world of thought. 
Obviously there are persons interested in finding the resultant of all the 
scattered rules of law bearing on a particular industry (Wigmore); there 
are others who would like to know how the law has responded to and been 
affected by the Industrial Revolution (Holdsworth); still others are inter- 
ested in problems of law reform, whether to meet the needs of industry 
more efficiently (Lambert), or to face the more complex needs of modern 
industrialism (Scott); and by far a greater number need instruction in how 
to adapt and utilize the available tools and devices of the law in nicely 
adjusting the human relations in industry just as engineering tools and devices 
are used in solving its mechanical problems. With all but the last of these 
groups the compiler tries to play at the same time. The game is apt to look 
like one of hide-and-seek behind derivatives of the word “ industry” to the 
onlooker, especially if he belongs to the last group himself. 

The actual choice of cases for the development of the topics brought 
together might be characterized as “ standard.” Thus, under such a heading 
as “Refusal to Deal With or To Patronize ” *—if we waive the question 
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whether the topic belongs in the book — we find just what all the other 
recent collections and discussions of Restraint of Trade have included: the 
Eastern States Lumber Association case,* the Gratz® case, the Mennen® 
case, and the Raymond case.” Of course, though the combination of topics 
is new, all of them have been treated in chapters in current casebooks on 
Torts, Labor, Contracts, Restraint of Trade, Administrative Law, and Con- 
stitutional Law. The notes are voluminous and valuable chiefly for their 
listing of essays and notes under each heading in the legal and economic 
periodicals. The index is good and the bookmaking excellent. 
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